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PREFACE 


parc „ 
of oui law, and the nume tous appheations to perſoſis 
eon verſan therein, for adviee concerning the tit] — real 
and perſonab eſtate in caſes of inteſtacy'# it 1s indi | 
Ks that no ſelection could be —— from the — 
pile of law. learning, more immediately uſeful; than that = 
which relates vo the eſtates of perſons dying inteſtate $ and 
of this the aurhor! hereof being convinced, was led to fe- 
te& the aaa this work 3 to which he has, ſince the 
publieation thereof, made very confiderable additions, and 
copiouſiy tremed om the law relative to laſt wills and teſta- 
ments; and im the latter, as well as his former proceed- 
ings, hath. endearoured to avod the technieal' terms af 
the hw; and when the Latin words, or thoſe terms, have 
oceurred; and couid not be avorded without obſeuring the 
ſenſe, has added the Engliſti to the one, and explained 

the meanigg of the other; la ying dowun the whole with 
ſuch clearneſs and perſpicuity, as to render the ſame per: 
fectly intelligible and eaſ N compre he nſſon to thoſe un- 

acquainted with the ſyſtem of our law, on the n, f 
commonty vfed by writers: thereon 


Aud i ines the fountr chico hereof: 1 was 3 | 
there have been divers recent determinations in the-court 
of chancery ; rhe author has very minurely confidered all 
his former 4ubjeQs; and'thereon made large additions and 
improvements, both from thoſe new deciſions, and various 
momentous points diſeuffed by the learned authors of the 
tes on the thirteenth' edmon of Lord Coke's commen- 
ary upon Littleton x the fourth edition of Mr. Peere 
liams's re ports, and other eminent authorities; whick - 
re care fully ned, as may read y be ſe n on turning to 
he notes and eitations at the bottom off diffetent pages 
ee n book, from whence many of the —_—_— - 
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and improvements in this edition will appear conſpicuous, 

and divers ane had to the full print 

contained in a great number of pages, and enlargement 
of the alphabetical index in conſequence theteof. 
N | 11 Þ WEE 

Ix the firſt impreflion of this work, entitled, The 
1 Ms | why he Law makes, &c.” carg-pas taken in 
explaining E kinds of eſtates ang effects a man 
might die poſſeſſed of, and in what manner the law would 
operate on failure of his having made any diſpoſition 
thereof; ſhewing who would be entitled-to/tht "admini- 
ſtration of his perſonal.eſtate,. and the method to be pur- 
ſued by the adminiſtrator. for obtaining it; and after the 
ſame was obtained, in what manner he ſhould proceed for 
getting in the deceaſed's effe ꝭs, and adminiſtering the 
ſame by paying debts, and diſtributing the ſurplus to ſuch 
as were entitled thereto: likewiſe to whom the real eſtate 
would deſcend; how far the ſame might be liable to the 
_ anceſtor's debts; the title an huſband had thereto by the 
_ curteſy of England, and a wife with reſpe& to dower.— 
And herein care was alſo taken to explain the cuſtoms of 
the city of London and province of York, and to ſhew 

how thoſe varied from each other, and both of them from 
the law of the nation in general; in what manner diſtri- 
bution was to be made amongſt children, ſome of whom 
had been advanced in their parents life · time; and the ef- 
fects of ſuch advancement, both by the cuſtoms and the 
common and ſtatute la x. book img go 


Tux reception, and univerſal approbation, this impreſ- 
| fion met with from the Public in general, and gentlemen 
of the profeſſion, incontrovertibly teſtified its merit very 
ſhortly after it came out of preſs, in March 1785; near 
fifteen hundred copies thereof being ſold in the courſe of 
a feè months after; and the ſale of three other editions 
from the 25th of March 1786, to the 23d of Januar 
1788, is an indiſputable teſtimony of the utility 1 
and the additions mede thereto, while the work lay out of 
print for the purpoſe of adding that part whereof js enti- 
led, The Diſpoſal of a Perſon's Eſtate by Will and 
Teſtament ;” whereon as well as on the former ſubjects, 
very conſiderable improvements being made, the work is 
rendered far more cxtenſiyely uſeful than hetetofore. 
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lar patts of this work, and fully explaining the ſame 
to thoſe totally unacquainted with the law, and ſuch, who 
from the contents hereafter ſet forth, may he leſs apt than 
perſons converſant with Jaw: books, for diſcovering the 
beads of the different ſubjects herein conta ned, or the 
particulars thereof, by the alphahetical index; we ſhall 
here, in three inſtances, point out ſome material parts of 
the hook, wheteof a f. N diſcovery, may be wiſhed, for. 
upon an emergency, aud afterwards make ſome obſervas-. 
tion with reſpect to adminiſtration, : and explain the me- 
thod of eee W a Ie a Seer com- 
mi a nf ith 8 E a. £3.48. 
bs | Ae IE Lo x 28 
5 3 7 firſt N Ss we ill e ee caſo | 
We a\child;may. uncxpeQedly be informed: of a, father 
being dead inteſtate, having leſt both real and perſonal 
eſtate, and other children; one or more of whom were N 
advanced by him in his life · time ; and hath. alſo left a wi- 
dow, and a grandchild, or grand: children. Now with ; 
reſpect to the perſonal eſtate, which, implies money, mere 
and things that go to the adminiſtrator, deſcribed 
28, SECT; 2d. 75 page 37; and is generally unde 
in contrathlinQion to real eſtate, deſcribed in pages 86, 
87. To find what ſhare of the former accrues to the wi⸗ 
dow, children, grandchild, or grandchildren, We. 
purſuant tothe laws of England, ſee page 66, Sxc r. ad 
to page-73-., where wwe bave treated on diſiribution, as Sup 
poſing adminiſtration to baue been previouſly granted, as it is 
reguiſte that it ſhould. be, 0 15 aubich ue ſhall. again wit 
notice in our. procedure with this explanation). 'or th 
children, grandchild, or ang f e, title to the po 
eſtate, ſee page 86 to 89 and rf . widow's title 1 
do wer therein, ſee page 257 .SE to page 100, 


| 2 father were a free of. — me ſce age. 1 0. 


zer. ad, to page 114. If he were an inþabutant 
ban of 1 ſec page 114 to 123. 


al 'Wazzz Re is an only legitimate id. or PM 
c % got- 
ten 


, of a perſon | dead hs x has no * * 
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1 EXPLANATION. _ 


teen child of the deceaſed, or other deſcendant being alive 
i jel, pe fo n ahye ade wee W. de bach left no 
widow; ſuch only child or grandchild, whether male or 
female, will hate the whole of the deceaſed's real and per- 
_ ſonal eſtate. Concerning the perſonal eſtate, ſee pages 
73, 74. If the deceaſed were a freeman of London, or 
an inhabitant of the province of York, the cuſtoms where- 
of do not extend to the grandchild, he will take the whole 
perſonal eſtate by the ſtatute law, as ſee in pages 104. 
111. 1153 and as to the one child, ſee pages 212.118, 
If the deceaſed have left a widow, ſuch only child, os 
grandehild, by the laws of England will have two · thirds 
of the 59" eſtate, and the widow one third; the fame 
as when there is more than one child to divide with the 
widow, as in page 813 but if the deceaſed were a freeman. 
of London; or inhabitant of the province of Vork, the 
euſtoms thereof _ the widow to more than one N 
as ſee page 103, SecT. 2d, &c. and page 114, &c- 
Wich reſſ peer the deceaſed's"real elta ai child 
_ of grandchild muſt have the whole, ſubject to the widow's 


tower, treated on page 96, Ster. 3d, to page 200. 
3. Wurn a kisſman, whether he be d hrother, ne- 
ev, uncle, &c. is informed of a refation having died n- 
late, without any widow, child, grandehild, or other 
fefcendant, and hath left both real and perfonal eſtate; to 
nd what of the latter accrues to the kinſman by his rela- 
tion's deceafe, ſec page 81 to 83. For a deſeription of 
pe rſons who can have no claim as kindred, fee pages 84 
_ By. For the kinſman's title to his deceaſed relation's rea 
eſtate, ſee page 89 to 93 Ir the deceaſed bath left a 
widow and no child, or lImea} deſcendant," by the Jaws of - 
England, ſhe ſhall have one half of his perſonal eſtate, 
and his next of kin the other," as ſee in page 7 3. But 11 
the cuſtom of London, and province of York, the hab 
conſiderably more than one half, as e 104. 112. 
119. Vet with reſpe& to the deceaſed's real eſtate, this 
muſt go to his heir at law, treated on page 8g to 93. But 
= to the widow's dower, treated on page 96: Un | 
Tux heir at law to the deceaſed, where there is, no li- 
neal deſcendant, may 172 that may have no claim to 
#*y haare of his perſonal eftate, or he may be * 5 
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or it may be that he may ſolely be entitled to the real eſ- 
tate, only a ſhare in the perſonal. This depends on 
what kindred the deceaſed hath leſt, and may be clearly 
comprehended if due attention hath been had to the parts 
of this work already pointed out; as in the firſt inſtance 
we gave a hint concerning perſonal, and real eſtate, that 


the former was deſcribed page 28, SECT. ad, to page 374 


the latter in pages 86, 87: and this was done with a view 


to furniſh the reader with a juſt conception of, and differ= 
ence between the former and the latter. In our third in- 
ſtance; for finding what of a deceaſed relation's perſonal 
eſtate accrues to a kinſman, we mentioned page 81 to 83 
and for a deſcription of perſons who could have no claim 


as kindred, referred to pages 84, 85; and then for diſcov- 
ering the kinſman's title to his relation's real eſtate, we 
mentioned page 89 to 93: which being duly attended to, 


with what has been mentioned eoncetning the deceaſed's 
widow, the reader may clearly perceive in vhat manner 
kindred will be entitled to an inteſtate s real, and perſonal 


eſtate, where there is no lineal deſcendant. 


Axp non the child, grandehild, kinſman, and widow, 


* 


having, as it may be preſumed, diſcovered what accrues + 


by a parent, relation, or huſband, dying inteſtate, and if 


it be real eſtate, which deſcends to the heir, hath ſeen in 
page 87, that the law eaſts the ſame upon him immedi- 


ately on the death of his anceſtor. But if it be perſonal 


eſtate, we muſt obſerve the caſe is different z and that for 
obtaining this, adminiſtration muſt he takan; which being 
fully treated on in the former part of this work, and ſo 


plainly appearing at the beginning of the contents there 
of, viz. from page a, Ss cr. ad, home to the beginning 


of Sr cr. sth, page 18, that it needs no further enplana- 


tion; therefore we ſhall in our further proceeding, only 


explain the method of obtaining adminiſtration: and-pro» 
ving a _ commiſſion 3 as when an adminiſtrator, or 


executor is ill, or lives at a great diſtanse ſrom London; 


will and doing other buſineſs: for an executor by letter of 


aſſiſtance of the enſuing contents, it is preſumed, any 
reader will be enabled readily to diſcover, and fully com- 
prehenꝗ the ſubjeQs treated on throughout this work.” 

7 A 4 ” Wu 


and previous hereto, mention the manner of ptoving a 


| who alone is entitled to both the real and perſonal eſtate, 5 


attorney; and by what has been here pointed out, and the + 


vii EXPLANATION. 

Wurx x adminiſtration or probate of a will is to be ob- 
tained from the prerogative court; as when the deceaſed 
hath leſt goods in two biſhops di-cefſſes (treated on page 6, 
Sx cr 3d, to page 13); and the adminiſtrator, or execu- 
tor, is ii, or lives at a great diſtance, the uſual and proper 
method of obtaining the adminiſtration, or probate, is by 
commiſhon, of which we are about to treat; but previous 


hereto, we may obſerve, that where the deceaſed hath died 


beyond ſea, the ordinary will admit of his will being pro⸗ ; 
ved by a perſon empowered by letter of attorney from the 


executor; and hereby two purpoſes may be anſwered, viz. 


the purpoſe of proving the will and doing other bufineſs 


r the executor; as is uſual with reſpect to the wills of 


common ſeamen and ſoldiers, the will of either of whom 


may be proved, and his e . &c. tece ved, by virtue of 

one letter of attorney, che 

Ne. o n 
, . „ 
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orm whercof ſee in page 2545 
J ( N 


Wurxx it may be requiſite for letters of adminiſiration 


to be obtained by commiſſion iſſued from the prerogat ive 


court, and the perſon or perſons entitled thereto (deſcribed 


in pages 2, 3, 4, 5), being ill, or live at a great diſtance 8 


It is uſual to ſend up his or their chriſtian and ſurnames, 
Dating tke' relationſhip, by deſcribing him or them, as the 
widow, child, father, brother, &c. of the deceaſed; with 


which may be ſent his or their additions, viz places of 


abode, and tiades, ot occupations, to any reputable per- 


ſon, friend, or acquaintance, reſiding in or about London; 


the chriſtian and ſurname, trade or occupation a, of the 
deceaſed, the day or time on which he died, mentioning. 


the value of his goods, chattels and credits, with the chriſ- 
tian and ſurnames of any two clergymen in the neighbour- 


hood. This the friend or acquaintance, to whom ſent, 
takes to any one of the proctors belonging to the preroga- 
tive court, and thereby the proctor procures a commiſſion 
for his employer to ſend to the adminiſtrator, who takes 


the ſame to the clergymen, and after having made oath 


before them, that the deceaſed died without will, &c. and 
executed a bond with two ſureties (ſimilar to the forms 


* 


contained in pages 13, 14, 15), and one of the clergymen 


hath ſigned the commiſſion, the adminiſtrator ſends back 


the commiſſion and bond to his friend, who takes the 


N IE. heh 65 . * * 4 5 
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ſame to the proctor, and in the courſe of a few days aſter, 
provided 14 days are then expired from the time of the 
deceaſed's death; of which mention is made in page'1'3s | 
Sz cT.:{thz/ receives of him the letters of adminiſtration; 
and pays the proctor ſuch ſum as ſkewn, page 1921 
Wann the right of adminiſtration devolves upon an 
infant, treated on in page 5, and again mentioned page 
1243 it is uſual to ſend up an account of the deceaſed in. 
manner before mentioned, mentioning the day or time on 
which he died and here with it is requiſie that an nen- 
tory of his goods, chattels and credits be ſent; the names 
of any two clergymen of the neighbourhood; and the 
chriſtian, ſurname, and relationſhip, of the perſon ar, per: 
ſons applying; and the chriſtian, ſurnames, and agen, o 
all ſuch legitimate children as the deceaſed hath. ſeſt ; the 
firſt of whom attaining 21 years of age being entitled to 
the adminiſtration, as we ſhall again preſently mention: 
ſo if the deceaſed hath left no legitimate child or children, 
but brothers or fiſters, or children of his brothers or filkers,, 
on whom the right of adminiſtration devolves, and the 
firſt of whom on attaining 21 years of age will be entitled 
thetreto; mention their ale names and ages, like - 
wiſe the chriſtian, ſurname, and deſeription of 2 perſon 
or perſons applying ſor the adminiſtration. And as n 
either of the infants attaining 21 years of age this admi- 
viſtration ceaſeth, and thereon a new adminiſtration mull, 
be granted; for obtaining the ſame, ſend, up an account of 
what value-the.deceaſed's perſonal eſtate. is then of, the 
chriſtian and ſurname of the child who hath attained his 
or her age, with the chriſtian and ſurnames of the de- 
ceaſed's. other children then ſurviving; ſo if it be brothers, 
or ſiſters, or children of the deceaſcd*s brothers or fiſters, 
. with the names of any two clergymen then in the neigh- 


bourhood ; and hereby a commiſſion will be obtained , 


the buſineſs done by the aſſiſtance of a proctor as before 
mentioned. When this latter adminiſtration is obtained, 
it is uſual for the new adminiſtrator on ſettling with the 
old, and receiving the goods unadminiſtered, to give him. 
| 1 releaſe; a form whereof, ſee in page 453, No. 
| 4. M „%%% Tx | . y — 1 9 f 
Wurxr the deceaſed hath left a will in writing duly - 
executed, and the ſame is intended to be proved in com- 
mon form, as treated of in pages 188, 189, the cxecutor 


or 
* 
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. * *i # * 
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d etecuters wivally ſend up his or their chriſtian and ſus- 
names, with the chriſtian, ſurname, and place of abode, 
ef the deceaſed, the day or time on which he died; men- 
tioning the value of his goods, chattels and credits, with 
the chriſtian and ſurnames of any two clergymen of the 
neighbonrhood ; whereupon the friend ſent to, obtains a 
eommiſfion through a proQtor, and ſends to the execntor, 
who, after taking it to the clergymen and making an afh- 
davit fimfar to the oath contained in page 190, returns de 
figned by one of the clergymen to his friend, with the de- 
ecafef's wilf annexed; and the fame being delivered to 
| the proctor he generally procures the probate in the conrſe 
#f 3 or 4 days after, and thereon is paid for the whole bu- 
netz fuck ſum as may be perceived by what is mentioned 


= pages 197, 192. „„ 
r 'q will is not properly executed and atteſted by wit- 
neſſes; where the deceaſed wrote the ſame himſelf, before 
it can be Proved in the ecelefiaſtical court, it is requiſite - 
that his hand-writing be proved by an affidavit of two diſ- 
interefted perſons ; or if another perſon wrote it, that the 
writing or will produced is the will of the deceaſed.” And 
if there ſhould be material interlineations or alterations 
made in à will not of the teſtator's own hand writing, an 
affidavit is alſo required of ſome perſon to prove that ſuck 
were” made by the teſtator's direction. And under ſuch 
circumſtances as thofe, the will ſhould be ſent up in the 
ſirſt inſtance with the clergymen's names, mentioning the 
time of the deceaſed's death, and the value of his goods, 
chatte ls and credits; and thereby the proctor wilt be in · 
formed how to proceed with reſpe & to the eommiſſion, 
and when the fame is obtained he will'detiver it with the 
will anne neck to his employer, who ſending it to the exe- 
cutor has the ſame returned, ſigned by one of the clergy- 
men, and then delivers it to the prodor, of whom he re- 
cries the probhate to ſend down in the courſe of a few 
— ter. But here we muſt obſerve there will be con · 
flderably more 3 281 than when the will is properly ex- 
ecuted, fubſeribed by witneſſes, and fairly wrote (as it 
ſhould be) in one hand- writing, without interlineations or 
alterations, or as few as poſſible, of which, and as a few 
may ſametimes.almoſt. unavoidably happen, it is well to 
: mentian in the atteſtation, before the witneſſes ſub- 
ſeride their names thereto; as in Ne V. page 231, 232. 
| | | Concerning 


i 


EXPLANATION, A 
Concerning a ent e ropenl: OS. we hare taken | 
notice in page Hb] 


Wars it is requiſite * Wee to 1 granted 
with the will, anne red, as rr on in pages 192, 193, 
494 the deceaſeqs will ho ſent he 08 mention 
made of the day or fime on ab ie he n the value 
of his goods, chattels and credits, WE Fr names of any. 
two clergymen in the neighbourheod ; and here 3 
muſt be Pad to the kind of adminiſtration wanted ; 
whether it be during the minority of an infant or * 
or where a teſtator hath died without naming any execu- 
tor, or named incapable petſons, oreif it by be where all t 
executors named refufe to at! Either of which caſes 
ſetibe; and if it be during the minority of an infant or 
infants, who were appointed  executers; mention his or 
their chriſtian, ſurnames, and ages i the chriſſian, ſur- 
name, relationſhip to the deceaſed, and deſcription of the 
perſon applying. And in either of the other caſes, men- 
tion the chriſtian-and farname-of+ the peaſon wha applies, 
and defcribe him as rolation, deviſee, ic; of the deceaſed - 
[as may be the'eaſe}: go hareby a proctor may be enabled 
to obtain the Foo hom: and adminifration for his em- 
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obtain adminiftation-and probate. ob a wit by commiſſion, 
we may now obſerve that, When inſtructions are ſent 

for a proctot to obtain a commiſſion b, ente ſhould be 
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2 * Mage are cas kinds of inteſlates, - One. 
| makes no will at all; another that makes n | 
and executors, and they refuſe to aQ: in 4 e 
caſe he dies  quaſe inteffatus I, that is, as if inteſtate. 
But this latter is not wo kin inteſtacy here intended: 
for in this caſe the law does not diſpoſe % the eſtate; as 
here adminiſtration is to be granted cum teammuio annexo, 
nat is, with the teſtament annexed ;/and then the duty of 
| -the adminiſtrator is very little different from. that of an 
- Executor [o] ; he bein © es ts the teſtament, which 
is to be his guide in diſpoſing of the eſtate. and cffcQs of 
the deceaſed. But 3 is that which is here in- 
tended, we ſhall briefly, take notice of the diſtinQion 
Wentworth makes between a will and a teſtament, with- . 
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out ranfbrive into a-minute diſcuſſion of inteſtacy Lbs 
would be foreign to this ſubje &, and therefore ſhall 
ſerved for the latter 2 of this work [e]; it being our 


Ea e intention to how the law diſpoſes of a per- 
eſtate in caſe he dies wholly inteſtate, and not to 


Point ont the variòus kinds of cy is called fa 
will, ſays Wentworth, when there is an exccutor — 5 
ed; and when thete is none, it is dermed a teſtament. So 


there may be a will where there” is no teſtament, and a 


teſtament where there is no will. And where a Hegel. 


is made witheut an exeeutor being named, this teſtament 5 
is to be adhered to as a guide to the adminiſtrator in diſ- 


poſing of the eſtate, in the ſame manner, as where one or 
more executors are named, ae they refuſe to ad 19]: 


3 1 5 
8 


598 ere rn 2 b. 1 
0 0 0 3 LOT IO 0 


or „ Aba ricN; nr 1 "out op” 


(OBTAINED), AND, WHO ARE ENTITLED: aride. 


N adminiſtrator cannot 26 before letters ot Adtmini- 
ſtration are granted to him; he not being like an 


| executor, who may do many acts before he proves the 


will ; but an adminiſtrator may do nothing til} letters of 
adminiſtration are iſſued [J. When letters of admini- 
ſtration are ſued, the perſon deputed by the ordinary, 
that is, he who grants the letters of adminiſtration, to ad- 
miniſter the inteſtate's goods, ſhall have an action to de- 
mand and recover, as camps the debrs due bo the in- 
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the papal dies before adminiſtration taken, vill be en- 
titled in and not the wife 's next of kin [ö]. * | 
that the ie es of the wife's-goods of right apper- 
taineth to her huſband, is confirmed by the ſtatute of the 
29 Car. II. e. 3» which enacteth, that he ſtatute of the 22 


& 23 Car. II. c. 10. (commonly called the ſtatute of diſs. 


ibn ſhall not extend to the eſtates of femes-covort - 
that ſhall, die inteſtate 3 hut that their huſbands may de- 
mand and have adminiſtration of their _rights, credits, 
and other perſonal eſtates, and recover and enjoy the 
ſame [ij . But if the wife was enecutrix to another z then, 
as to the goods which ſhe had in that capacity,. admini- 
ſtration muſt be granted to the teſtator's e 01 : 
9 n otifutimbe on. 17 
8: By the ſtatutes of Edward the Third and Hen | the 
Eighth, before mentioned, the an is compellable to 
grant adminiſtration of the huſband's effects to the widow, 
or next of kin. But he may grant it to both, or either, 
at his diſcretion Vi. For, it being moved for a manda- 
al ok the hop: of Glouceſter, to 
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King's name, from the . F red party; which cath is deliv- 
King Bench; directed to any ered to Hin invoriting, wit, 2 
perſen, corporation} or inferior "infirugions," as aired 
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commit adminiſtration- to the widow of an inteſtate, the 
court obſerved, that would be to deprive the ordinary of 
his ele ction, in granting it to her, or the next of kin; and 

x — the mandamus to be taken generally, to 
grant adminiſtration of the goods of the inteſtate [a]. 
e ordinary may grant adminiſtration, either jointly or 
 feparately; for he may grant ſeveral adminiſtrations of 
ſeveral parts of the goods of the inteſtate [o] ;; as where a 
man died inteſtate, leaving a wife and a brother, the or- 
dinary had granted adminiſtration of ſome particular debts 
to the brother, and the refidue to the wife. It was agreed 

by the court, that the ordinary might grant adminiſtration 
to the brother, as to part, and to the wiſe for the reſt, in 
which caſe neither could complain; fince the ordinary 
need not have granted any part of the adminiſtration to 
the party complaming. But if the inteſtate leave à bond 
of 100l. the ordinary cannot grant adminiſtration of zol - 
to one perſon, and 5ol. to another, becauſe this is an en- 
tire thing [y. „„ Rn, ES FADE CBK gee 


As concerning the inteſtate's next of kin: Among the 
kindred, thoſe arc to be preferred that are the neareſt in 
degree to the inteſtate ; but of perſons in equal degree, 

the ordinary may take which he pleaſes [] · The nearneſs 
of degree ſhall be reckoned according to the computation 
of the civil, and not of the canon law [r] ; and therefore, 
where there be both parents and children of the deceaſed, 
the children are entitled to the adminiſtration. in prefer- 
ence to the parents, though both are in equal degree of 
kindred ; and on failure of children, the parents are enti- 
tled [J. Then follow brothers, grandfathers, uncles, or 
aa! ng and the females of each claſs reſpectively) and 
laſtly, couſins — The half blood [z} is admitted to the ad- 
miniſtration as well as the whole: for they are of the kin- 
dred of the inteſtate, and only excluded from inheritances 
of land. Therefore the brother of the half blood ſhall 
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exclude the uncle of the whole blood [u], and the ordina- 
ty may grant adminiſtration to the fiſter of the half, or 
| the brother of the whole blood, at his own diſcretion [v]- 
= But if there is a brother and a ſiſter of the half blood, and 
the ſiſter is married, then it muſt be granted to the bro- 
ther, and not to her and her huſband ; becauſe in eſſect 
it makes the huſband adminiſtrator, who is not of kin to 
the inteſtate; and if the die, the huſbaud would ſtill con- 

. tinue adminiſtrator, and ſo might poſſeſs himſelf of the 
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& _Wuen,the right of adminiſtration devolves upon an 
infant, the ordinary is to grant adminiſtration till he ar- 
rives at the age of twenty-one 5 becauſe an jnfant cann t. 

before his full age, give bond to this admini faithfully. 

[u] And as ſuch an adminiſtrator is but in nature of a cuta - 

tor for the infant, and has no intereſt or benefit in the 

-inteſtate's eſtate but in right of the infant, it has always 
been held diſcretionary in the ordinary to. whom to grant 

it; and therefore it hath been frequently adjudged, that 
he is not obliged, within the ſtatute of 7 fees. the Eighth, 

to grant it to the next of kin, either of the deceaſed of the 
. .infant[y].—-lIf none of the kindred will take out admini- 
- . tration, a creditor may by cuſtom do it. And the ordi- 
nary may, in defect of all theſe we have here mentioned, 
commit adminiſtration (as he might have done before the 
ſtatute of Ed ward the Third, when the ordinary had the 
| abſolute diſpoſal of inteſtates effects [z]) to ſuch a diſcreet 
perſon as he approves of; or may grant him letters a& 
colli gendum bona defun#Ii ; that is, to gather up the goods 
of the deceaſed, which neither make him executor nor 

.- adminiſtrator ; his only bufineſs being to keep the goods 

in his ſafe cuſtody, and to do other acts for the benefit of 
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fuch as are entitled to the Property of the deceaſed [4], 
If an adminiſtrator die, his executors are not adminiſtra- 


tors; but it bchoveth the ordinary to commit a new ad- 
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5 what manner fie wi might have acceſs thereto, when 
All or living at a diſtance from London; and in our pro- 
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view to inform the reader of the circumſtances that ma ny 
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county of dford in England, and. a biſhop of, 


ngland, "the ordina? 5 15 


— Debts\owink t6 the ge 
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= 
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e debts 


STe t. 


don. and 


been, 


s prerogative, was 


ofthe 


ſhall commit the adminiſtration 3 and i the 1 "of 


1 another dioceſe grant it, the ohne Pens 1s void: and 


528905 | 


„And the obligation was made in Ireland, e "eng . : 


n the 


"Treland 


did commit wo adminiſtration to one, and the archbiſhop 


1 of: Canterbury committed. it to the wife of the inteſtate, 


{ who bad the obligation; in this caſe, the laſt adminiſtra- 


tion was a a l ail and it was there held, 
- adminiſtration 


bas e d, 1 | 
— 24 9 x 


7 a! 148. 


caſe lands he gi nen by aui te er- 
cee of debts * 


. cones it 2 Law, 182. 
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be granted by the ordinary. of the place 
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_ © where the ſpecialty doth lie at the time of the death of the 


inteſtate, and not by the ordinary of the place where the 


debt began [a]. In caſe a perſon has bona netabi/ia both in 


the province of York and Canterbury, adminiſtration muſt 
be taken out before both metropolitans, if within 5 
riſdiction of each there are bona notabilia in divers dioceſes; 
or elſe if in either of the provinces, the goods lay in one 


dioceſe, then adminiſtration muſt be taken out 


fore the 
particular biſhops in whoſe ſeveral dioceſes the goods 
are [o]. Or if the deceaſed had goods in the juriſdiction 


of one metropolitan, lying in divers dioceſes, . and in the 
other, but in one dioceſe ;/ then adminiſtration muſt be 
taken out before the archbiſhop who has juriſdi ction over 


of every bi 


the divers dioceſes, and before the particular biſhop of the 
dioceſe [p].—The granting of adminiſtration of the goods 
p, although he hath not goods but in his 


own juriſdi8tion, doth belong to the archbiſhop [9]. 


- 
* 


* 


4 
I 


* 


Turn are certain 


where, by preſcription, or compoſition, or other ſpec 


title, the granting adminiſtration of the goods of ſuch as 


dwell and die within thoſe places, doth appertain to the 


judge of that pecyliar F]. There is the court of peculi- 


ars, which is a branch of, and annexed to the court of 


of other dioceſes, which are exempt from the ordinary 
2 and in a peculiar of the ſame dioceſe; thete 
8 


out of his juriſdiction [/]. But where one dies poſſeſſed 
that caſe adminiſtration ſhall not be granted by the biſhop 


arches. It has a juriſdiction over all thoſe pariſhes diſper- 
ſed throughout the province of Canterbury, in the midſt 


juriſdiftion, and wr 5 to the metropolitan onl LU] 
here one digs poſſeſſed of goods in the dioceſe of an 
ſhall be ſeveral adminiſtrations, and the archbiſh 
have no prerogative, becauſe the peculiar was firſt 


ed 


of goods in ſeveral peculiars within the ſame dioceſe; in 


of the dioceſe, but by the metropolitan ; inſomuch as they 


in Shep. 1 443. a 
9 Went. Oo Exec. 46. 
4 Of: Br, 4 


1714 ft. 335. 


© [5] Black, Com, 3 V. 66. 
e Gibſon, 4752, Co. Elis. 719 
La Gilfon, da. Gul, 440, 


. 
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e dies without Will or Teftament. 9 
By the ſtatute of the 4 Ann. c. 16. ſect. 26. The 
power of granting probates of wills, and letters of admi- 
niſtration, of the gaods of perſons entitled to wages, for 
work done in her Majeſty's yards and docks, is declared 
to be in the ordinary of the diaceſe ; or ſuch other perſons 
to whom the ordinary power of probates of wills, or grant- 
ing of adminiſtrations do belong, where ſuch perſons ſhall 
die; and the wages due to ſuch perſons ſhall not be taken 
to be bona notabilia, to found the juriſdi ction of the prero- 
gative cout. | 5 


Tur prerogative is grounded upon this reaſonable 
foundation: nh biſhops were eee themſelves the 
adminiſtrators to all 1 in their own dioceſe; and 

as the preſent adminiſtrators are in effe& no other than 
their 5 or ſubſtitutes, it was impoſſible for the biſh 
or thoſe who act under them, to collect any goods of the 
| deceaſed, other than ſuch as lay within their own dioceſes, 
beyond which their epiſcopal authority doth not extend. 
And it would be extremely troubleſome, if as many ad- 
miniſtrators were to 1 as there are dioceſes 

within which the deceaſed had bona notabilia, be ſides the 
uncertainty which editors and legatees would be at, in 
caſe different adminiſtrators were appointed, to aſcertain 
the fund out of which their demands are to be paid. A 
E prerogative is therefore very prudently veſted in the me- 

ropolitan of cach province, to make, in ſuch caſes, one 


t 
adminiſtration ſerve for all (v). 


Ir has been declared, that adminiſtrations committed 
the archbiſhop, by his prerogative, to one who did net 
poſſeſſed of goods in divers dioceſes, were merely 
void. But the more current doctrine is, that ſuch admi- 
niſtrations are not void, like thoſe gtanted by a biſhop, 
where are bona notabilja, but only voidable by ſentence; 
becauſe the metropolitan hath juriſdiction over all the di- 
oceſes in his province, whereas a biſhop can by no means 
have juriſdiction in another dioceſe (w).—eJt is ſaid, 
that if adminiſtraticn be committed in à dioceſe where 


(v) Black, Com, 2 V. 309. * w)4 Burw's Eecleſ, Law, 184. 


there 


20 , The Diſp1/al of a Perſon's Ela, 
there are bona notabilia, though ſuch grant be itfe faRe (x) 
void, yet they do not grant a new adminiſtration m the 
prerogative court, before they have repealed that; and in 
[that caſe they ſhall not be protbted ö 


__ Txvs having treated on where and by whom admini- 
ſtration is to be granted, and herewith ſhewn the reaſon. 
able foundation upon which the prerogative is founded, 
and touched upon the doQrine of adminiſtration being 
void when granted by an improper court; we ſhall now 
ſhew in what manner perſons inadvertantly applying for 
probates of wills, or adminiſtrations, are to be treated by 


- the, reſpeQive officers of ſpiritual cqurts when ſo applied 


As it hath been the caſe that many have been by a | 
paritors, both, of inferior courts and the courts of the arch- 
- biſhop's.prerogative,, much diſtracted, by being diverſl 
called and ſummoned for probate of wills, or to take ad. 
miniſtrations of the goods of perſons dying inteſtate, and 

thereby have been vexed and grieved with many cauſclek 
and unneceſſary, troubles. and expences z, by Canon 92 
It is conſtituted and appointed, that all chancellors, 
% commiſſaties, or officials, or any other exerciſing cc: 

::#5. lefaftical. juriſdiction , whatſoever, ſhall at the ict, 
charge with an oath all perſons called or voluntarily 
- <<. appearing before them for the probate of any will, ot 
0 the adminiſtration of any goods, whether they knoy, 
or (moved by any ſpecial inducement) do firmly: be- 

4 lie ve, that the party deceaſed (whoſe teſtament or goods 
c depend now in queſtion) had, at the time of his or her 

% death, any goods or good debts in any other dioceſe ot 
% dioceſes, or peculiar juriſdiction within that province, 
. than in that wherein the ſaid party died, amounting to 

“ the value of 5l. And if the aid perſon cited, or vo · 
„ Juntarily appearing before him, ſhall upon his;joath i 
- 66 affirm; Tua he knoweth, or (as aforeſaid) firmly be- 

EY in F a ene n 303 ln 
(&) Ipſo face woid fignifies that an, c. the firſt living is. aid | 
il is doid without any decree on ipſo fad, wits without ayy de- 

/ » ſentence. As. tn. tbe caſe of a 3 claratery ſentence, and the pairm 
Perſon obtaining two or more pre- may preſent to it. Dyer, 275. 
Jerments in the church, with oo 94 Burn's Ecele/., Lau, e. 
cure, not qualified by diſpenſati- 185. „„ Ol 

374225 66 lie veth, 
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who dies without ii or Teftament. 11 
lieveth, that the ſaid party deceaſed had goods or goo | 


the . debrs in any other dioceſe ot dioceſes, or peculiar ſuriſ- 
a 3:80 within che Eid province, to the value of gl. 
415 c. and; particularly ſpeci y and declare the ſame, then 
._. ſchall he preſently glſeals him not eee to inter- 
Un! © meddle with the probate of the will, or to grant admi- 
ſon. . niſtration of the goods of the party ſo dying inteſtate. - 
ded, 4 Neithet ſhall he require or exaQ any. ott er charges of 
cn; - the ſaid parties, more than ſuch only as are due for the 
nov BS: citation, and other proceſs had, and uſed againſt the 
1* « ſaid parties, upon 7 

h openly and plainly declare an 


5 
admon 


ods,” of the 
before him 


to 
ao e 4 of a month's 
be. ſe of his office for every de- 


Bur it is provided that this canon, or any thing there- 


Ay FW 47 Rp 3 15 * 
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"ſhall _ ve/untarily deſire it, both out of the faid inferior 

court, and alſo out of the prerogative. And likewiſe, 

that if any man die in itinere, that is, on a journey, the 
goods that he hath about him, at that prefent, ' ſhall not 
_ cauſe his teſtament or adminiſtration to be liable unto the 
e e ET WT LW gs 7; 


In reſpect of the prerogative court, by Canon 93. [t 

© , £ is decreed and ordained, that no judge of the archbi- 
„ ſhop's prerogative ſhall cite, or cauſe to be cited, e 
« officio (z), any perſon whatſoever to any of the beforc- 
mentioned intents, unleſs he hath knowledge that the 
. {© party deceaſed was, at the time of his death, poſſefed 
„ of goods and chattels in ſome other dioceſe or dioceſes, 
or peguliar juriſdiction within that province, than in 
that wherein he died, amounting to the value of 5}. 
..* at the leaſt; and decreed and declared, that whoſo 
„ hath not goods in divers dioceſes to the ſaid ſum or 
4 value, ſhall not be accounted to have bona notabilia. 
„ Always provided, that this clauſe here, and in the for- 
mer conſtitution mene ſhall not prejudice thoſe 


8 


* giſter or apparitor, ſhall cite or cauſe any perſon to be 
„ cited into his court, Contrary to the tenor of the pre- 
„ miſſes, he ſhall reſtore to the party ſo cited all his 
. . ** coſts and charges; and the acts and proceedings in that 
behalf ſhall be held void and fruſtrate. Which expen- 
ces, if the ſaid judge or regiſter, or apparitor, ſhall 
e refuſe accordingly to pay; he ſhall be faHended 


 . demand. and take it ex officie at in the dioceſe of London, it i! 
 difgretion, fc, Dali. 270, 100. by compofution, 4 Buri 
5 . 4 = N „ Eccleſ. Law, 187 n 


who dies without. Will or Tefament. 13 
Wnar has been ſaid under this head reſpecting admi- 
niſtration, is alike applicable to wills and teſtaments. For 
regularly, he that ſhall haye the probate of a will, in caſe 
where à man doth make à will, ſhall have the granting of 
adminiſtration of his goods and chattles.in-caſc he dies in- 


teſtate (). 1. 


"1 2 


— 
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WHAT TRI PERSON, apgreLyinG rox ADMIN I- 
8 TRATION, 1s ro DO BEFORE IT Is GRANTED: 


T HE practice is not to iſſue letters of adminiſtration. 
| until after the expiratton of fourteen days from the 
death of the inteſtate; unleſs for ſpecial cauſe (as, that the 
oods would otherwiſe periſh, or the like) the judge ſhall 
think fit to decree them ſooner. On taking out letters of 
adminiſtration, 'the adminiſtrator takes an oath, which is 
uſually in this form: © You ſhall ſwear, that you be- 
% ſieve A. B. deceaſed died without a will; and that you 
«will well and truly adminiſter all and every the goods 
of the ſaid deceaſed, and pay his debts as far as his 
«« goods will extend; and that you will exhibit a true, 
bo fall, and perfect inventory of the ſaid goods of the de- 
© ceaſed, and render a true account of your adminiſtras 
c tion into the —— court of C. when you ſhall be there; 
* unto lawfully required (e).“ You alſo ſwear that you 
are the widow, . ſon, daughter, next of kin, or creditor, 
Tat may be the caſe) of the ſaid A. B. and that the who 
of the goods, chattels, and credits (d) he died poſfeſſed 
of, do not in value exceed the ſum of |. 80 help 


u Go. © 


— ̃ ˙ CoD £101 
wnacted, that all ordinaries, at well the judges of the pre. 


_— (5) Shep. Verb 443: SET | nothing te 4 with real eftate, FR 
(e) 4 Burn's Eccleſe. Law, has been mentioned to- 
. Eo wards the former part of the pre- 
(4) The adminiſiratiin has ceding ſein. 
*** N e rogaties 


inteſtate, ſhall and may, upon their granting and committing 


4 4 . 


TT Dia ier Stat 

; . court of Canterbury and York; as ebe e 
dinaries and ecclefraftical Judges, and every of tbem, 1 g 
pPotoer to commit adminifiration of. the goods of perſons dying 


| of adminiſtrations of the goods of perſons dying inteftates;of 

the perſon or perſons to whom any adminiſtration is to bt; 
committed, take ſufficient bond with two of more able fare N 
ties, reſpect being bad to tbe value of the eftate, in the name 
of the erdinary, e * n in eee and manner 
following, vi. . 12 


* 
5. A * * 
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«Ta condition of this öligen! is fach. that Fit 

« within-bounden A. B. adminiſtrator of all and fingular 
e the goods, chattels, and credits of C. D. deceaſed, do 
% make or cauſe to be made a true and perfect mad oy 

« of all and fingular the goods, chaitels, and credits 

the | ſaid. deceaſed, which have or ſhall come to the 
4 hands, poſſeffion, or knowledge of him the ſaid A. B. 
or into the handy and poſſeſſion of any other perſon or 
« 'perſons for him, and the ſame, ſo made, do exhibit or 
s cauſe to be exhibited into the regiſtry of court, 
7 at or before the, dayof next N and 
* the ſame goods, chattels 5 credits, and all other the 
« goods, chattels and credits of the ſaid deceaſed at the 
time of his death; which at any time after ſhall come 
« to the hands or poſſeſſion of the ſaid A. B. or into the; 
1 hands and poſſeſſion of any other perſon or perſons for 
10 © him, do well and truly adminiſter according to law 
15 and further do make, or cauſe to be made, a true and 
« juſt account of his ſaid adminiſtration; at or before the 
„% day of 3 and all the reſt and reſidue of the 
é ſaid goods, chattels and exedits which ſhall be found re- 
© maining upon the ſaid adminiſtrators account, the 
| © ſame being firſt examined and allowed of by the judge 
| © or judges for the time being of the ſaid court, ſhall de- 
4 liver and pay unto ſuch perſon or perſons, reſpeQively, 
«- as the ſaid judge or judges, by his or their decree ot 
#* ſentence, purſuant to - acl true intent and mcaning of 
I p i | . 66 this 
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who dies without l. or Teftament. 1 

« this act, ſhall limit and appoint ; and if it ſhall here- 
« after appear that any laſt will and teſtament was made 

* by the ſaid deceaſed, and the executor or executors 
therein named do exhibit the ſame into the ſaid courtz' 
making requeſt to have it allowed and approved ac- 
« cordingly, if the ſaid A. B. within bounden, being 
© thereunto: required,” do render and deliver the ſaid let- 
© ters of "adminiſtration (approbation of ſuch teſtament 
being firſt had and made) in the ſaid court; then this 
„ obligation, to be void, and of notte effect, or elſe to te- 


3 


n az 


c 


e 


y „en to the adminiſtering truly, accord- 
0 e intended in bringing in the admini- 
y rator's account, and not in paying the debts of the inteſt- 


te, and therefore a creditor ſhall not take an aſſignment 
of the bond, and ſuc it, and for breach aſſign non- pay- 
ment of a debt to him, or a devaſtavit committed by the 

adminiſtrator j for that would be endleſs (e) By the ſta- 


IT cute of the 1 Jas. II. C. 17. ſeQ. 6. No admin iſttator mall 
„be cies into ban ts reuter an abecbnt of the perſonal 
, eſtate of his inteſtate, otherwiſe than by an inventory 


d thereof, unleſs at the inſtance of ſome perſon in behalf of 

a minor, or having a demand out of ſuch eſtate as @cre- 
ditor or next of kin; nor ſhall be compellable to account 
before any ordinary or judge empowered by the act of 22 
& 23 Car. II. otherwiſe than as mentioned by this act 
The ecclefiaſtical court underſtand no more by an ac- 
count, than ſome account in nature of an inventory (; 
and the ordinary, after the adminiſtrator has exhibited an 
inventory, cannot compel the adminiſtrator to account, 
but it muſt be at the inſtance of the party (as one in behalf 
of a minor, or one having demand out of the inteſtateꝰs 
eſtate, as a creditor or neut of kin); and therefore the in- 
ventory and account are, as to the ordinary, the fame 
wing (). „„ It 0 aha toes 


Ce) 1 Salk. 316. | admins ation it rented) ih G 
(Cf) For more concernin 4. 5 8 2 ſeep 
inventory, and what may be re= (g) 3 Ath. 248. Fer nere 
quired of the adminiſtrator before concerning this, ſee p. 61-63. 
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SECTION. 
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$2ecTION THE PIPTH. = 


THE FEES AND EXPENCE. or OBTAINING 11 
ADMINISTRATION. 


*UCH a confiderable increaſe in the fees and e 

O of obtaining adminiſtration, having been occaſioned 
y two ſtatutes made within the courſe of a few years 1 

that the amount thereof at this time may ſeem almoſt in- 
credible to thoſe, who but a few years ago, had adminiſ« 
tered to the eſtate of any deceaſed perſon; we ſhall here, 
for the. reader's information, trace the riſe and progreſs of 
this increaſe, and in a ſubfequent part of our work briefly 

t this time paid for adminiſtration, 


point out the net ſum a 


- * — 


and proving a will. 
Tux fees for adminiſtration taken by the praQtitioners 
in Doctors Commons, it is conceived, were much the 
ſame with thoſe in other ecclefiaſtical courts throughout 
the kingdom, and nearly the ſame with the fees allowed 
to be taken by. thoſe practitioners, as ſettled by a jury, 
Nov. 19, 1734, and till the firſt of the two ſtatutes above 
hinted at took effect, were as follows, viz. The whole 
ſees for an adminiſtration under 20l. that is, where the 
ods, chattels, and credits, did not amount to 20l. in 
value; of a ſailor in the King's ſervice, Js. For an ad- 
miniſtration under five pounds in other caſes, 25 For an 
adminiſtration under 20l., 11. ts. And under 40l., 1. 
188. For an adminiſtration above 40l, 21. 58. (H, which 
= llaſt mentioned ſum, by divers bills, the auther hereof had 
1 ſeen paid for adminiſtrations in the courſe of ſome yean 
J before the ſtatute 19 Geo. III. hereafter mentioned took 
effect, was about 21. 10s. including therein the ſtamp dut 
for the bond mentioned in the foregoing ſection, and alſo 
the ſeveral ſtamp duties laid on by the ſtatutes of the 5 
W. & M. c. 21. and 9 W. III. c. 25. whereby it is en- 
aQed, that for every ſkin or piece of vellum or parchment, 
or ſheet or piece of paper, on which ſhall be written any 
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who dies without Will or Tefltament. 19 
letters of adminiſtration. (except of common ſeamen, ot 
common ſoldiers flain or dead in the ſervice) for any eſ- 
gate above the value of 20]. ſhall be paid a ſtamp duty of 
10. By the ſtatute 19 Geo. III. c. 66. if the eſtate, for 
which the latter adminiſtration was taken, amounted to 
x00. one pound for a ſtamp duty was added to the 21. 10s. 
which made it 3l. 10s. And if the eſtate amounted to 
30ol. or upwards, another pound was added, whereby the 
| adminiſtration amounted to 41. 10s. And by the ſtatute 
23 Geo. III. c. 58. where the eſtate is of, or above the 
value of 100l. there is an additional ſtamp duty of 208. 


in. which makes the above 3l. 108. to amount to 41. 10s. 
Nile And where the eſtate is of, or above the value of 3ool. a 
re, further additional duty of 208. which, added to the al. 
$ of laid on by the ſtatute 19 Geo. III. and the firſt additional 
efly 20s. laid on by this ſtatute, make 41. and this being ad» 

| ded to the above mentioned 21. 10s. cauſes the admini- 


ſtration to amount to 61. 10s. And where the eſtate is 
of, or above the value of 600l. there is a further addition- 
al duty of 20s. which makes the adminiſtration amount 
to I. 108. And where the eſtate is of, or above the value 
of  1009l.-a further additional duty of 208. which makes 
the adminiſtration amount to 81. 10s, + And the fees and 
expence of proving a will in common form are about 7 
or 88. leſs than what is paid for letters of adminiſtration; 
that is, provided the will be very ſhort ; but if it is of any 
conſiderable length, the coft will be-confiderably-more, as 
in proportion to the length thereof. But what has been 
ſaid reſpeQing theſe fees, - muſt be underſtood to he when 
the adminiſtration iſſues of courſe, or without being op- 
poſed, and on perſonal application made for the ſame z 
for if the granting it is oppoſed, the expence of obtaining 
it will be according to the effect of the oppoſition, or the 
ears length ſuch oppoſition may be carried to aſter a caveat is 


ook entered, or ſuit commenced. And if perſonal application 
uty is not made for the adminiſtration, but inſtead thereof a 
alſo commiſhon is iſfued for the adminiſtrator to admmiſter 
es (as is uſual when the adminiſtrator is ill, or lives at a great 
en: diſtance from town), the expence of a eommiſſion for. an 
nt, adminiſtration or proving a. will is eonſiderable more, 
any concerning which we ſhall make mention in a ſubſequent 


part of this work, and. there ſhew, as propoſed, what is 
now the expence of obtaining adminiſtration, or proving 
eſs 2 c C a will, 


e 


den. 


 voked (). The ordinary cannot repeal an admimiſtra- 
tion at his pleaſure (4) ——In the caſe of Sir George 


a woman, pretending to be the ſon's wife, ſued for a re- 


the huſband (). 


de juſt cauſe for ſo doing; as if the iniſtrator ſhould 
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a will, and that, either by perſonal application or commfif- 


- 


$ECTION THE SIXTH. | 


now, AND FOR wHAT REASON, Taz ADMINE 
STRATION may BE REVOKED. 


I F an adminiſtration i. 3 and afterwards 2 wil 
is produced and proved, the adminiſtration ſhall be re- 


Sands, the father adminiſtered to his ſon, and afterwards 


peal ; but a prohibition (/) was granted, becauſe the or- 
dinary had an election to grant it either to the father or 
wife, and by 12 it to the father, had executed his 
power (m). where a ſeme- covert, that is, a married 
woman, died inteſtate, and the next of kin to her obtain - 
ed adminiſtration, and the huſband ſued for a repeal, a 
rohibition was denied ; becauſe in this caſe the ordinary 
ad no power, or election, to grant it to any perſon but 


Tux rule ſeems to be, that an adminiftration may be 
„ although not arbitrarily, except where there ſhall 


become lunatic, or the like; of which the temporal courts 
are to judge. So if the next of kin, at the death of the 
inteſtate, happen to be uncapable of adminiſtering, by 


(4) See Iy 192. Pleas, e Exchequer diredied ts It 
(i) 2 e e ſong See they «end portice of @ fait in ov 
more as to this, page 4. any inferiar court. Black. Com. al 


55 Swiss. 381. 2112. E i writ te forbid 
I) A prohibitions is à writ 22 to proceed in am cauſe 


i ſuing properly out of the court of there depending, on ſuggeſtion that 
2 24 the King's the cs 05 7 
itzb. Net. 


1 erogative writ; but for the not to the court. 

ner of juftice, it may ngw Brev. 39. 0 
_ be bad in ſome caſes out (n) "ſe . 
tha court of Chancery, Common () 3 Salk. 2a. Jas page 3. 


: reaſon 
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aſon of attaint or excommunication, and the ordinary 
ommits it to another; if he afterwards becomes capable, 
ie ordinary may repeal the firſt adminiſtration, and com- 

iir it to the next of kin (o). And the ſame is much more 
Wo be ſaid where the adminiſtration was undue ab initio, 
hat is, from the beginning, whether as granted to any 
ther than the next of kin, or granted by an incompetent 
Wuthority, or in an irregular manner, without citing thoſe 
ho ought to have been cited (. | 


WHERE 7 a man died inteſtate, bark 2 wife and A 
fiſter, the ſiſter, upon the common oath, that ſhe be- 
ieved he died inteſtate, without wife or children, obtain- 
d adminiſtration. And in a ſuit to repeal it, as obtained 
| wl ſurpriſe, it appeared to be the cuſtom of the court. 
never to grant it to the next of kin, until the wife is 
ited. The ſiſter moved for a prohibition, and inſiſted 

that the ordinary had executed his authority. But the 

court held, that the ordinary could not be ſaid to have 
executed his authority, having never had an opportunity 
to make the election which the ſtatute of the 21 Hen. 
VIII. c. 5. gives him; that it was incident to every court 
Sto reQify the miſtakes they were led into by miſrepreſen- 
tation of the parties ; that if there were no ſurpriſe (of 
which the court below was judge) there ought to be a 
prohibition, | becauſe then the adminiſtration will have 
been duly and regularly granted; but there was a plain 
furpyiſe, und therefore they denied a prohibition (99. 
It is ſaid, that an adminiſtration may be repealed, with · 
out any ſentence of revocation to be given in any ſpiritu- 
al court, or otherwiſe ; as by granting a new adminiſtra» 
tion (7). 


Un A8 877772 


Warn the eee after many W admi- 
niſtered, had his adminiſtration revoked, and it was com- 


(e) 4 Burns Ecels Law, 236. ( ) Bid, 237. 
G01 Lau, 230 655 Fo, 37 
> C 2 mitted 
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: mitted. to B. who ſued the firſt adminiſtrator for goods 
- unduly adminiſtered ; 5-1t was held, that there was no re- 
medy but in Chancery. But it js conceived in ſuch a caſe 
. as this, the ſecond adminiſtrator might maintain an action 
at law againſt the firſt, for money had and received, or 
tirover for any goods remaining in his poſſeſſion (2) 
See more concerning adminiſtration revoked, p. 0. 
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AVING: ſeen ao are entitled to the adminiſtra 
tion, and of whom the ſame are to be obtained; 

: with an account of the fees and expence of obtaining it, 
and how the ſame may be revoked ; we may now conſi- 
der the power the adminiſtrator has, by having the ad- 
miniſtration thus granted to him. Somewhat. of this we 
have already ſeen, as that he cannot act before it is grant- 
ed to him, and that after it is, he may bring actions as an 
executor may (). We have ſeen alſo the reaſon why 
adminiſtration ſhould be thus granted; as that the biſhops 
were formerly the adminiſtrators of the goods and chattels 
of perſons dying inteſtate (), and this continued to be the 
| caſe till the ſtatute of the 31 Edw. III. _— mentioned 


<0 Tar. Law. Dich. 10 edit. (i) Page 2. 
eit. Adminifirater, ' () Fage 9. 
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* without Will or Titanen In -- F 
(w) was made (A). But now adminiſtrators are put upon „ 
the ſame footing with regard to ſuits, and to accounting, "Y 
as executors appointed by will %. Where there be two 
adminiſtrators,” and one dies, the adminiſtration ſurvives, -_ 
and dath not ceaſe (z): it not being like a letter of -attor- 
ney to two, where by the death of one the authority ceaſ- 4 
eth; hut is rather an office; and adminiftrators are ena- . 
bled to bring actions in their on names: they come in 
the place of executors,” and therefore the office ſurvives: 
(a) But if there is but one adminiſtrator, and he dies, his 
executors are not adminiſtrators; but it behoves' the ordi- 
nary to commit a new/adminiftration (). When an ad- 
| miniſtrator- hath judgment, and dies, his exeeütors (as 
ſuch) may not ſue execution of the judgment; for none 
ſhall have execution of this judgment, but he'who ſhall 
be ſubje ct to the payment of che debts of the firſt inteſt- 
ate (e). lf there be two or more admi iſtrators, one of 
| 10 5 can ot ſell goods, or releaſe. debts, without the others 

joining 3 for they have but one authority; iven "them by 
the bie op over the goods: which authority, being gi given 
5 many, is to be executed by all of chen e we. 
ther 42. Bur it is otherwiſe in reſpe& to, <g=ExeGuitors 3 
theſe being gh f biit one perſonz therefore the & of 6 one 
Is the yy them all, and the e feel Kk. 
counted the hoff fen of al gy os pong" 
"If - 1 enn S 
A adminiſtrator e einde ot his adminiſtration; hath 
Intereſt in all the chattels, real and perſonal, of the intent. 
ate, and all the goods and chattels, either in poſſeſſion vr 
action (, in like manner as an executor in the god of 
the teſtator deceaſed· And all thoſe goods and chattels 
which belonged to the inteſtate at the” time of his Watt, 


* N Ss, 8 2¹ονjẽz⁴ A wit oi i 98 | 
(w) Page 2. gt 2295 9111 ile) 5 Go. Rep. 9- 1 1. | | b 
Wee , 1.4.6) Fa Mah 1 


9 3 (e) Suinb. 318. 26 a1 
% Hen. 51. %% . 
MN e 
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he affets, or ſufficient goods and chattels, to make him 


| chargeable (g, as we ſuall ſce more of hereafter (b). 
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and which: came to the hands of the adminiſtrator, ſhall 


charge able to creditors, as executors ate to creditors. and 
| legatees. But before they come to. his hands he is not 


An executor or adminiſtrator ſhall regularly charge others 
. for any debt or duty due to the deceaſed, as the deceaſed 

bimſelf might have done; and the ſame actions the de- 
ceaſed might have had, the ſame aQions, for the moſt 
part, the executor or adminiſtrator may have alſo, But 
an executor. or adminiſtrator. ſhall, not charge another, ot 
baye.any. aQjon againſt him, for. a perſonal wrong done to 
the teſtator, when the wrong done to his perſon, or that 
which is his, is of that nature; for which damages only 
are to be recovered: and therefore. an executor or adm 
aner nee fs. aer au wt eee 


3 the deceaſed (7). 


Ix actions els Rt arifng ex tlie, for a 
aQually done or committed by the defendant, as treſpals, 
battery. and flander, the rule is 4&9. perſonals. moritur eus 
perſonas, that. a perſonal. aQion dies w 5 the perſon ; and 
1 ſhall be revived, gither by or 2gainlt t the execu-. 
tors, or other repreſentatives. Fe or neither the executors 

of the anti have received, nor thoſe of the def id: 
have committed, i in their on clonal capacity, any man- 


ner of, wrong or injury. But in aQions ariſing;ex; contradtu 
by breach of, promiſe and the like, where the. right deſ- 
cends to the repreſentatives of the plaintiff, andithole, of 
the defendant have aſſets to anſwer the demand, though 
the ſuits ſhall abate by the death of the pagties, yet they 
may be revived againſt, oc by, the ende er 
tors; being indeed rather actions againſt the property, 
than the perſon, in which the executors, or admin rators, 
have now the ſame i intereſt that the WTR 0 untep 
had beſore (t). . Ts) 
(fg) Wood's, e (i) $ 
(2) 9 9 47+" #339: 0922 Blac 


2 1 Wil or Tefbament.. 
Br the 6.1m of the 31 Edw. III. before mentioned, 


cr, 25 executors, the debts due to the inteſtate. So if = 

man take from the executor or atiminiſtrator the gooils of 
the deceaſed; for this they, muſt bring their action at 
common law for they cannot fue for the goods of the 
deceaſed in a court ecclefiaſtical (). And tenants may be 
ſued at the common law by executors or adminiſtrators. 
for rent behind, and due to the teſtator or inteſtate in his 


fame. diſtrain the land charged. with the rent ( and 
where the teſtator or inteſtate is tenant for life only, his 
executors or adminiſtrators may have an action at law for _ 
rent that did not become due till the death of ſuch teſtas' 
tor or inteſtate, as will be ſhewn after we have pointed 
ſome particular rents that, being due to the teſtator or in» 
teſtars in in his lifetime, may be obtained by 4 0 executors, 
or adminiſtrators, by action ar law or diſtreſs. - Ws 


© By the ſtatute of the 32 Hen: VIE c. 37 Ka. 1. ate 
| reciting, that by the order of the common law, the exe 
cutors or adminiſtrators of tenants in fee · ſimple, tenanrs 


SI ERSSESTELUYEREASE 


rent-charges, rent-ſecks, and ſeꝶ farms, had no emed y to 
recover ſuch arrears of the ſaid rents or fre: furmis as were 
due unto the teftators in their lives, nor yet the heirs of 
ſuch teſtator, nor any perſon Having tlie reverſion of his 
eſtate after his deceaſe: it is enacted, that the executors. 
or adminiſtrators of tenants in fee · fimple, tenants in fee- 
| tail, and tenants for term of life, of rent-ſervices, rent · 
charges, rent-fecks, and fee-farms, unto whom any ſuch 
rent or fee-farm be due, ſhall have an action of debt for 
fuch arreats againſt the tenants who ought to have'paid 
in the lifetime of their teſtator, or againſt their executors 
or adminiſtrators; or may diſtrain for the arrears on the 
land, nn hr gnnns th 


(0 Swi, 18, 10 Mad. 21s (Suu. 184 


eee ß hee = > * 
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adininiſtrators ſhall have an ion to demand and recov- 


lifetime, or at the time of his death; and they may for the 


in fee · tall, and tenants for term of life; of renitiſervices; 


\ 
4 
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as the Kinds, or other hereditaments, continue in the ſeiſin 
or poſſeffon of the tenant in demeſne; ; who ought imme- 


: diately to have paid | the rent or fee - farm, or the ſeifin, or 


poſſe ſſion « of any other perſon claiming only from the ſame 
tenant | by purchaſe, gift, or Wess in like manner as 
their, teſtator might haye done. 4 ; 


. 
x ” : © 1 
* * £ 11 
* 
F £4 


pr in fee-fimple, fe. tall, or for term 1 bf life, 
are thofe who hold any meſſuages, lands, or tenements, 
in fee-fimple, fee-tail, or for term of life (n); and as they 
may hold any meſſuages, lands, or tenements, in this 
manner, ſo they may rent · ſervice, rent-charge, rent-ſeck; 
and fee · farm or fee- farm rent; which are called incorpo- 
85 al -hereditaments, 4 as being 2 right iſſuing out'of a thing 

fporate, though not the thing itſelf, but ſomething col 
lateral thereto, which may be lands or houſes (o). Rent- 
ſervice is ſo called „ becauſe" it hath ſome corporeal ſervice 
incident to it, as at the leaſt fealty, or the feodal oath of 
fidelity. For, if a tenant holds his land by fealty, and ten 


ſhillings rent; or by ſervice. of plowing. the lord's land, | 
and five ſhillings, rent; theſe pecuniary rents, being cons 


neQed with. perſonal ſervices, are therefore called rent- 
ſervice (p. A rent-charge | is where the owner of the rent 
hath no future intereſt or reverſion expeQant i in the land; 
as where a man by deed maketh over to others his whole 
eſtate in fee-fimple, with a certain rent payable thereout, 

and adds to the deed a covenant or clauſe. of diſtreſs, that 
if the rent be arrear, or behind, it ſhall be lawful to diſ- 
train for the ſame. In this caſe the land i is liable to dif- 


 treſs, not of common right, but by virtue of the clauſe it in 


the deed : and therefore it is called a rent-charge ; : Ter 
in this manner the land is charged. with a diſtreſs for, the 
payment of it (9). Rent-ſech, reditus fiecur, or barren 
rent, is in effect nothing more than a rent reſerved by 
deed, but without any clauſe of diſtreſs 3 8 A foes 


(% Black. Com. 2 V. (q) Rid. . h 
(o) Bid. 20. N (2) lid. boa hal, 
Bid. 42. PEE 


e 


leaft one-fourth of the vaſue of the lands, at the time of 


derable a rent 5 is indeed only letting lands to farm in fee- 
ſimple, inſtead of the uſual methods for life or years [A]. 


ona v8 


Tpaz word demeſne, or as it is ſometimes termed, de- 
meine, of demain, is oft · times uſed for a diſtin@tion between 
thoſe lands that the lord of the manor hath in his own 


Sg hands, or in the hands of his leſſee demiſed at a rack- rent, 
7 and ſuch other lands appertaining to the manor: Mich be- 
is long to free or copy-holders. But the ienant i "demeſne 
N before mentioned, ſignifies the perſon ſeiſed or poſſeſſee 
0; ‚ mmi ißt. *ro 


of the inheritance. | 
NT % 
By ſect. 2. of the ſtatute laſt mentioned, it is provided, 
that the ſame ſhall not extend to any mano or lordſhip in 
Wales, whereof the inhabitants have uſed to pay to every 
lord or owner thereof, at his firſt —— | 
ſum for the redemption and diſcharge of all duties and 
nalties, wherewith the inhabitants were chargeable to 
any of the lord's anceſtors, . 
. F * n 2 2 * * 7 
Scr. 3. If any man ſhall have, in right of his wife, 
any eſtate in fea · ſimple, fee · tail, or for term of lite, in any 
rents or fee · farms, and the ſamę be due and unpaid in 
the wife's life; the huſband, aſter the death of his wife, 
his executors and adminiſtrators, ſhall have action of debt 
for the arrears, or may diſtrain for the ſame, as he might 
have done if his wife had been living. 


Wi „ 
11 N 


7 90 


Ser. 4. If any perſon ſhall have any rents or fee- 
farms, for term of life of any other perſon, and the ſame 
be due and unpaid in the life of ſuch other perſon, and he 
die ; he to whom the ſame was due, his executors or ad- 
miniſtrators, may have an action of debt againſt the te · 
| nant in demeſne, who ought to have paid the ſame when it 
was firſt due, his executors and adminiſtrators; or may 


learned author of the notes on Co. the perpetuity of the rent or ſer- 
Litt. ſays, the true meaning of. vice; not on the quantum. Co. 
fee-farm, is a perpetual farm or Litt. 144. Mete 5. 13 edit. 


diſtrain 


000 ͤ te wo cot. at. ²˙ ui 8. WW. 


rent is a rent charge iſſuing out of an eſtate in fee; of at 


the reſervation :+ for a grant of lands, reſerving ſo conſi- 
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4 who hold eſtates, for term of life only, uſuall 


law a moſt unreaſonable advantage; for, at the death of 
the leſſors, theſe under-tenants, the leſſees might if they 


the occupation of the land ſince the laſt quatter day, or 


miſed, happened to die before or on the day on which any 


er tenements,. for term of life, p. kak bj 7 96, may be termed tes 


rent which did not become due in the lifetime. of their teſ- 
tator or inteſtate 3 and as concerning thoſe tenants for life, 


of this work divers of them deſcribed, whereto we ſhall re- 


_ adminiſtrators of ſuch leſſor or landlord ; nor was the per- 8 
ſon in reverſion entitled thereunto, any other than for the 


; ; * 
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diſtrain for the ſame upon ſuch lands and tenements eum 
ef which the ſaid rents or fee · farms were iſſuing and pay- 

able; in like manner and form as he might have done, if 
fuch perſon, by whoſe death the aforeſaid eſtate in the nl 
ſaid rents and tec-farms was determined and expired, had 

been in full life, | | 6 

HN we may perceive that exccutors and admini. Wl 
ſtrators, by action at law, on diſtreſs, are enabled to obtain 
rent which. was due to their teſtatar or inteſtate; and as to 


ants: for life, the executors and adminiſtrators 
of whom, are now enabled to recover, by an action at law, 
mention having lately been made, and in different parts 
fer for a further deſcription. of them [f]; here we may ob- 


ferve that leſſees of tenants for life, before the making of 
the ſtatute we are about to mention, had at the common 


pleaſed quit the premiſes and pay no rent to any body for 


other day aſſigned for payment of rent [ul. To.remedy 
which by ſtatute 11 Geo. II. c. 19. px 15 it being re- . 


Cited, that where any leſſor, or landlord, having only an v 


eſtate for life, in lands, tenements, or hereditaments de- 1 


rent was reſerved or made payable, ſuch rent, or any part 
thereof, was not by law recoverable by the executors or 


uſe and occupation of ſuch: lands, tenements, or heredita - m 


ments, from the death of the tenant for life; of which ad- ei 


vantage had been often taken by the. under-tenants, who | 
thereby avoided: paying any thing for the ſame) 3. it is en- bo 
acted, that where any tenant for life ſhall happen to dic 


[4] e for- life- are dba next by. the cnriecly of England 
who Hold any. meſſuages, lands, deſcribed, p. qa, and tenants. in 


24+ Thoſe: may be. created by mans. for life. | 
L] 10 Co, Rep. 127. 


deed or grant, p. 28. And te- 
| | before 


ve des without Will or Tetamen: . 
fore or on the day on which any rent was reſerved. or 


pay- | f nade payable, upon any demiſe or leaſe of any lands, te- 
2. i [+ . or eee which determined on the death 


E ſuch tenant for life, that the executors or adminiſtfatorn 
f uch tenant for life, ſhall, in an action upon the caſe, 
cover of ſuch tenant or under tenants of ſuch lands, tes 
ments or hereditaments; if ſuch tenant; for life die on 


r he day on which the ſamg was made payable, the whole, 
ran r if before ſych day, then a proportion, of ſuch rent, ac- 
5 '0 i&ording to the time ſuch tenant for life lived of the laſt 
ally rear or quarter of 2 year, or other time in which the ſaid 
1 ent was growing due, making all: juſt allowances. 

72 = To the end that a due regard be had to ereditors; by 
nere ſtatute of the 22 & 23 Car. II. c. 10. called the / ſtatute 


f digributions, as was mentioned in the ſecond ſection of 
he foregoing chapter; it is enacted, that no diſtribution 


ob. the | r pe ing 1 ue md 11 
t the goods of any perſon dying inteſtate he made, t 
cu er one year be folly expired, after the inteſtate's-death. 


An adminiſtrator, as well as an exccutor;.1s allowed, 


of 5 3 
mong debts of equal degree, to pay himſelf firſt, by:re- 

"67 iining in his eas as his debt amounts to. So 

> if a perſon indebted to another makes his creditor or debtee 


2xccutor, or if ſuch creditor obtains letters of adminiſtra- 
tion to his debtor, in theſe caſes the law gives him acre- 
medy for his debt, by allowing him to retain ſo much as 
will pay himſelf, before any other creditors whoſe debts 
are of equal degree. This is a remedy, by mere act of 
law, and grounded upon this reaſon; that the executor 
cannot, without an apparent abſurdity, commence a ſuit 
againſt himſelf, as repreſentative of the deceaſed, to re- 
cover that which is due to him in his own private capaci- 
ty: but having the whole perſonal eſtate in his hands, ſo 
much as is ſufficient to anſwer his own demand is, by op- 
eration of. law, applied to that particular purpoſe. Elſe by 
being made executor he would be put in a worſe conditi- 
on than all the reſt of che world beſides; for, as he can 

commence no ſuit, he muſt be paid the laſt of any, and 
of courſe. muſt loſe his debt in caſe the eſtate of the teſta- 
tor ſhould prove inſolvent, unleſs he be allowed to retain 
it. But the executor ſhall not retain his own debt, in pre- 
Judice to thoſe of a higher degree; for the law only puts 
him in the ſame ſituation, as if he had ſued himſelf as ex- 

1 ; ecutor, 


* my — PR 


re 


28 re Din of Eber Bare; > * 
| ccutor, "and recovered his debt; which he never couſd be 
— 3 to have done, while debts of à higher nature 
| Neither ſhall one exectitor be allowed to retain 
Kis own debt in prejudice” to that of his co-executor'in 
equal degree; but both ſhall be diſcharged in proportion. 
E56 The p. wer the adminiſtrator has, in favouring and 
preferring creditors in the eourſe of paying debts, wilb be 
ſeen . [x] ; together ara ng powe VT 
$ ve 5 nr NA 
enen 
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AVINGiſhewn, that thewiminitinncd} Gy virtue 
oſ his adminiſtration, hath intereſt in all the „be 
rent and perſonal, of the inteſtate, and all the goods and 
chattels either in poſfeſſion or action [z]3 We nenen 
to confider-what theſe are in F n Zarte 
wy ont,» 10 4291 155 . * 
Cnarris eee all vets veal: * Fol 
eb except ſuch as are in the nature of frechold or 
pateel of it; and this word by the common law extends 
to all moveable and immoveable goods. But eſtates of 
Inhiericance 14, „or 0 I, cannot by the common 
= TER} F 
7 Tww]-Blark, Cow. 43+ as er for that of any other perſon, 
- [x] Page 53, 84, 56, 57, 58 fer mere lives than one: in an 
LI Page 43, 44. e qawhich caſes he is Auer 
Le] Page 21. üer life; only, when he holds the 
le] Fer mere particulars cen- eftate by the life of another, be is 
8 fates 7 ee fee u 3 vally called tenant pour auter vie 
pa lack, Com. 2 V. 104. 120. 
117 Eftetet' of freebeld are ei- A leaſe for 99 years, deter mini- 
ther of inheritance or not of inbe- ble upon à life or lives, is not a 
ritanee, and theſe not of. inheri= | leaſe for 47 to make a freehold; | 
tance are but for life only. Ef " but'a leaſe for "years, or chattel 
tates ef freehald, not of- inheri- „ liſe or lives 
tance, may be created by deed or and an eſtate or 1000 ears is 
grant z as where a leaſe is made not a, freehold, or of ſo bigbᷣ a ne 
of lands or tenements to a man to ture as an e „He. Ct. 
old for the term * ee own 1 he, Lill. 46. 1 
law 


n 


chattels. Chattels are either 


Jaw be termed goods: and 
| Per ſonal 


i Wpcrſonal or real. % 9 DOUIMHRONN-LICS, 
ares in 1 4 carts, ploughs, horſes, oxen, ſticep, and 
the like: and theſe are called perſonal” m+two reſpeQs ; 
none becauſe they belong immediately to the perſon of 'a 


man; the other, for that being any way injuriouſly-with- 
held from him, he hath no other 3 to recover them 
but by perſonal action. Cbattelt. real, are ſuch as eithet 
c ppertain, not immediately to the perſon, but to ſome 
„other thing by way of dependency; as a box with char- 
ters of land, or ſuch as are iſſuing out of ſome immove- 


II. chattels- real concern the reality, lands and tenements, in- 
or tereſt in advowſons, in ſtatutes merchant, and the like [elt 
35 But fiſhes in a pond, conies in a warren, deer in a "Pp | 
7 pigeons in a dove-houſe, where the teſtator or inteſiate 
we had the inheritance, or but for life, in the pond, warren, 


"a #4 


park, and dove-houſe, are not chattels at all, nor goto 
nd the executor er adminiſirator; but to the heir with the in- 
ow heritance: and therefore = are not to be put in the in- 


fy ventory of the goods and c 7 
7 But if the teſtator or in/e/tate have any tame pigeons, deer, 
= rabbits, phcaſants, or partridges, they ſhall go to the exe- 


ke place : ſo fiſh in a trunk; alſo young pigeons, tho? 


or as they may be valuable, and may ſerve not only tor de- 


light, but for profit, ſhall go to the executors or adnuini- 


ant Frrators [el. And they ſhall haye all-leaſes for years, tho 


ei on any judgment, ſtatute, or recognizance, and all arrears 
vie of rent due at the death of the teſtator or inteſtate [gl. the 
A latter whereof being treated on in the preceding ſ{eQion. 
M 


And they ſhall have all eſtates pour auter vie, that is, ef- 
| tates held during the life of another, as before mentioned. 
Theſe being di ributable by the ſtatute. of the 14 Geo. II. 


e] Co. Lit. 118... | [ Nel Nati: Brow, 120. 
4 Burw's Eccigſ. Law, 240. [g] 4 Bu Hecleſ. Law, 242 
[er] Hud. | L DES | 


w of Teſt. 347. a * 
made 


N 
„ 


f 'as houſchold-ſtuff, goods and 


able thing; as a leaſe, or rent for term of years: and 


attels of the party deceaſed. 

cutors or adminiſtrators; and though they were not tame, 
5 if they were kept alive in wm room, cage, or ſuch 

Ii ſo | 


not tame, being in the dove-houſe, and- not -able to fly 
out [d]. Alſo hounds, greyhounds, ſpaniels, and the like, 


they may be for 1000 years IVI, and all lands extended 


c. 20. ſhall, where a man dies inteſtate, and they were not 


30 W Nen ers N, Sas 
made to him and bis heirs, be üiltributel in the "(it 
manner as his perſonal eſtate ; but it is othetwiſe if madt 
tothe inteſtate and his heirs. For which ſee more ind 
| after, p. 49. a No 


Cons don will allo go to > the nr ar oleh 
tor, and not to the heir, ſo alſo will hops, though not 
fown, if planted, and ſaffron and hemp [I. This being 
what is uſually ſtiled emblements, the doQrine of which 

extends not only to corn ſown, but to roots 3 | 
| ther annual artificial profit Ii], as clover, ſaint-foin, and 
the like, which was fown by the deceaſed [4]. But it is 
otherwiſe of fruit · trees, graſs, and the like; which are net 
planted annually at the expence and labour of the tenant, 
dut are either the permanent or natural profit of the earth. 
II So cheſe latter go to the heir, and not to the executor 
or adminiſtrator. And Mr. Wentworth thinks, that roots 
in gardens, as carrots, parſnips, turnips, ſkirrets, and ſuch 
like (which he ſays may be of value in gardens about 
London, and ſome great towns), ſhall not go to the exe- 
cutor, but to the heir; becauſe they cannot be taken with+ 
out digging and breaking the ſoil [mJ]. But it ſeems very 
clear by Lord Coke [x], and Sir William Blackſtone [o]. 
that theſe ſhall go to the executor or adminiſtrator ; * 
not to the heir. ; 


Ir a man ſeiſed for life, or in "IP or tail, in \ his own. 
right, or in the right of his wife, and ſows the ground 
with corn, but dies before it is ripe, his executors of ad. 
miniſirators ſhall have it, and not the wife or heir: but 
graſs ready to be cut for hay, apples, pears, and other 
fruit on the trees, ſhall not go to the executors or admini- 
firators: And the reaſon of tlie difference is, becauſe = 


b) 4 Burn's Eccleſ, Law, 242. Went. Off. Exec, 6a. 
115 27 153 675 7 | 4. 


4 Burn's Eccleſ. Law m. 2 J. 1 . 
Black. Com. 2 V. oY 15 „ 


—_ 


38, 


ner comeꝶ not merely fon the ſoil, without the-induf- 
or manurance of man, as the latter doth. And if the 
ife had a, leaſe for years, as executrix, and the 'huſhand 
dws the ground with corn, and dies before it is ripe, the 
orn ſhall go to his executors or adminiſtrators, of at leaſt, 
> much as is more than the yearly rent of the land : but. 
the huſband and wife dere joint-tenants of the land, ſhe 
au have the corn and not his executors [3]. And if a 
zrſon ſows his glebe Te dies before ſeverance, and 


7 


ſter his ſucce ſſor is admitted, inſtituted, and inducted, 
fore the corn is cut, it ſhall go to the executors or ad- 
niniſtrators of the deceaſed, who muft pay 22 thereof 

' the. ſucoeſſor 1 


| Tarnbechat are affixed at tenement, and are Mis 

; of the freehold, belong to the heir, and not to the ; 
: recutor or adminiſtrator 3 as the. glaſs annexed to the 
indows of the houſe, which is a parcel of the houſe, and 
ot Yall deſcend as pareel of the inheritance to the heir, and 
he executors or adminiſiratars ſhall not have it. And al- 
hough the leſſee himſelf, at his own coſt, cauſe the glaſs 
o be put into the windows, yet, the ſame being parcel of 
he houſe, he cannot take it away afterwards, without 
danger of puniſhment for waſte. Neither is there any 
material difference in law, whether the glaſs was annexed; 
to the window with nails, or in any other manner, either 
by the lord or by the tenant ; for being once affixed to the 
freehold, the ſame cannot be removed by the leſſee, but 

weſt all belong to the heir, and not to the executors or ad. 
miniſirators [7]. So in reſpeR of wainſcot, this being an- 
nexed unto the houſe, either by the leſſor or by the leſſee, 
Is parcel of the houſe. And there is no difference whe- _ 
ther it be affixed with great nails or little nails, or by 
ſcrews or irons thruſt through the poſts or walls of the 
houſe ; for howſoever it be affixed, either in manner afore- 


Law of Te 42. | Stuinb. I, 
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32 Die Diſpoſal of 4 Ferſon s Eſtate, 
ſaid, or in any other manner, it is parcel of the freehold; 


wainſcot, but any other ſuch like thing affixed to the free- 
' hold, or to the ground, with mortar and ſtone; as tables 
dormant, leads, mangers, and ſuch like; theſe alſo belong 


ters; none of theſe being chattels, but parcel of the free- 
hold, or thereto pertaining, ſhall not go to the n 


the middle of a houſe, and not fixed to any wall, thei 
heir brought an action of treſpaſs againſt him, and it wa 
adjudged for the heir, that this ſhould go as part of the 
freehold and inheritance to the heir. But in the caſe of 
Day and Auſtin, Walmſley ſaid, that Lord Dyer $ opini. 


if it was fixed to the wall, for there it would ſtrengthen 
the houſe [u. Pictures and glaſſes, though, gene- 
rally ſpeaking, not part of the freehold, yet if put up in- 
. ſtead of wainſcot, or where otherwiſe wainſcot would have 
been put up, ſhall go to the heir; for the houſe ought 
not to come ts the heir maimed or disfigured [x]. But th 


chief juſtice Lee, that bangings, tapeſtry, and iron back, 


de held not ſo ſtrict as formerly; and if theſe things can 


and if the executors or adminiſtrators ſhall remoye it, they 
are puniſhable for the ſame [+]: and not on] y glaſs and 


to the heir, and not to the executor or adminifirator []. 
As do alſo millſtones, anvils, doors, keys, window-ſhut- 


12 er adminiſtrators: 


An executor taking away a l which \ was ſet up in 


on was, that where the furnace is not affixed to the wall, 
the leſſee might, within his term, tate. it away; but not 


in the caſe of Harvey and Harvey, M. 14 Geo. II. in 
trover by the executor againſt the heir, it Was held by 


to chimneys, belonged to the executor; who recovered 
accordingly againſt the heir. And the law. ſeems now to 


be taken away without prejudice to the fabric of the houſe, 
it ſeems that the executor or adminiſtrator. ſhall have 
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ey f not made part of the wall, grates, iron ovens, jacks, 
nd lock- caſes, and ſuch like, although fixed to the frechold 


dy nails or otherwiſe (%. als, 


ſtate, and go to the executor 3. or fixed to the freehold, 
and to go to a remainder man (z). For the plaintiff (who 
vas a creditor of the tenant for life) evidence was read, to 
prove that the fire-engine was worth, to be ſold, 3 5ol. and 
hat it is cuſtomary to remove fire- engines. And it was 
Warged, that the teſtator had died greatly in debt; and it 


wa he benefit of it, but that the ſtrict rule of law ſhould take 
the ace. And it was compared to the caſe of a cyder-mill, 
4 which is let in very deep into the ground” and is certainly 
5 fixed to the freehold ; and yet lord chief baron Comyns, 
Ini - ; 123 \ ä 1 2 ; f "I 
the. aſſizes at Worceſter, upon an action of trover 
all, brought by an executor againſt the heir, was of opinion, 


for the executor. And lord chanceller Hardwicke, on the 
as perſonal eſtate, and conſequently applied to the increaſe 
of aſſets for payment of debts, ſays, it appears in evidence, 

that in its own nature it is a perſonal moveable chattel, 


then it is inſiſted, that fixing it, in order to make it work, 


in is properly an annexation to the freehold. In the old caſes. 
1 i"; go a great way. upon the annexation to the freehold; 
ch ſo long ago as Henry the ſeventh's time, the courts of 
* aw conſtrued even a copper and furnaces to be part of the 


n aviator of aft 
| GY remainder man, is 2 life, limiteth it to B 3 


ai ww either org life,' and B a remainder 5 in 
or A a man. ſeiſed in fes; further mention whereof is 
 fee-ſimple,  deviſeth or granteth cls the appendix to this 
lands to A fer life, and after the works page 292» 
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hem; as tables, although faſtened to the floor ; furnaces, 


| In the caſe, of Lewten and Lawton, 1143, the queſtion. | 
vas, whether a fire-engine, ſet up for the benefit of a col- 
iery by a tenant for lite, ſhall be confidered as perſonal 


ould be hard, when he had been laying out his creditors. 
oney in ere cting this engine, that they ſhould not have 


hat it was perſonal eſtate, and dire cted the jury to find 


queſtion of the fire-engine, whether it ſhould be conſidered 


taken either in part or in groſs before it is put up. But 


reehold. Since that time, the general grounds the courts 


bas the eflate by virtue of ſome for ever. Here A is tenant fa. 
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only by lere wo, and marble chimney-pieces, is now alle w- 


cannot poſſibly be uſed, without being as much fixed as 
fire · engines; and in brew-houſes eſpecially, pipes muſt be 


tor and heir at law, or tenant for life and remainder man. 


lie:convenieney: for determining the queſtion; and after 


decreed accordingly (%... 
4 Tuxxx are ſome goods and perſonal chattels called 


: ; . 
. 
k * 
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The Bel of # Pn 


len; Eftaje,” 

Have gone upon of relaxing this firit conſtruction of lau 
is, that it is for the benefit of the public, to encourage te- 
nants for life to do what is advantageous to the eſtate du · 
ring their term. What would have been held to be waſte 
in Henry the ſeventh's time, as removing wainſcot fixed 


ed to be done. Coppers, and alt forts of bre wing veſſelz, 


laid through the walls, and ſupported by walls; and yet, 
notwithſtanding this, as they are laid for convenience of 
trade, landlords will not be allowed to retain them. The 
old rules of law have been relaxed chiefly between land- 
lord and tenant, and not fo frequently between an anceſ- 


But even in theſe caſes, it admits the conſideration of pub- 


making ſome more obſervations on the caſe, lord Hard- 
wicke fays, upon the whole, I think this fire engine ought 
to be conſidered as part of the perſonal eſtate of Mr. Law- 

on, and go to the executor for increaſe of aſſets. And 


heir-looms, which, contrary; to the nature of chattels, hall 
go by ſpecial cuſtom to the heir along with the inheritance 


and not to the executor or adminiſtrator of the laſt propric- of 
tor; and theſe are generally ſuch things as cannot be col 
taken away without damaging. or diſmembering the free» the 
hold (5),.——If, a man be ſeiſed of a houſe, and poſſeſſed or 
of divers heir-looms, that by cuſtom have gone with the dif 
houſe from heir to heir; it ſeemeth that theft, although in 
no part of the freehold, ſhall go to the heir, and not to an 
the executor (e) 3 and that if a man deviſeth theſe away he 
by his will, this deviſe is void (d y ſpecial cuſtom tor 
(a) 3 Athins, 13. 4 Buri's (e) Bs Egle, Lois, 24 | 
Reclef. Law, wo. wp” | 8 92 2 4 n, | 
* (6) Black. Com, 2 V. 4. WY 


in 


1 


. 


in Cane places, carriages, utenſils, and other houſchold 
implements, may be heir-looms ; but ſuch cuſtom muſt 
be ſtrialy proved (e). Other perſonal chattels there are, 


enſigns of honour, ſuited to his degree. In this caſe, al- 
theſe are annexed to that freehold, yet cannot the parſon, 


ing liable to an action from the heir. Pews in the church 


has a property in the monuments and eſcutcheons of his 


af 15 V il or ent 36 


which deſcend to the heir in nature of heir-looms, as a 
monument or tombſtone i in a church, or the coat · armour 1 
of his anceſtor there hung up, with the pennons and other 


though t the freehold of the church is in the parſon, and 
or any other, take them away or deface them, without be- 


are ſomewhat of the ſame nature „which may deſcend by 
cuſtom immemorial (without any ecclefiaſtical concur- | 
rence) from the anceſtor to the heir. But though the heir 


anceſtors, yet he has none in their bodies or aſhes ; nor 
can he bring any civil action againſt ſuch as indecently at 
leaſt, it not impiouſly, violate and diſturb their remains, 
when dead and buried. The parſon, indeed, who has the 
freehold of the ſoils may bring an action of treſpaſs againſt 

ſuch-as dig or diſturb it: and if any one, in taking up a 


dead body, ſteals the ſhroud or other apparel, it will be 


felony 3: for the property thereof remains in the executor, 
or whoever was at the charge of the foneral D. 


CRN tz Rs and deeds, court-rolls, and other 172 55 5 
of the land, together with. the cheſts in which they are 


contained, ſhall paſs together with the land to the heir, in 
the nature of heir-looms, and ſhall not go to the executot 
or adminiſtrator (g). But as to the cheſts, Rolle makes a 


3 


diſtinQtion, and ſaith, if the writings which concern the 


inheritance are in a cheſt, the executor ſhall have the cheſt, | 


and the heir the writings. But if the cheſt be ſhut, the 


heir ſhall have the cheſt alſo; if it be not ſhut, the execu- | 


tor ſhall ha ye the cheſt (o). The author of the, Law of 


(e) Black, Cm. 2 V. 77 ) Ibid. 
(/ tr. 39D 6 ) 1 RelPs Abr. 925. | 


D 2 3 ö 


. Diſpoſal of. a Perſont s Efare, | 
Teſtament obſerves, that this diſtinQion ſeemeth' not to 
be well taken; for if it be a box intended for the keeping 
of the deeds, the heir ought to have it, whether locked of 
open: on the other hand, if it be a box deſigned for other 
uſe, as for PONY linen, it cannot be faid to be appurte- 


. 


| pay the teſtator” 8 debts ( 5. 


Bxsipzs theſe things ba are in the nature « BY 
looms, there are ſome other goods and perſonal chatten 
that may not go to the executors or adminiſtrators 5 25 
paraphernalia, which our law uſes to fignify the apparel 
and ornaments of the wife, ſuitable to her rank and de. 
gtee; and which ſhe becomes entitled to at the death 0 
her huſband, over and above her jointure or dower, and 
preferable to all other reprefentatives : and the jewels of: 
peereſs uſually worn by her, have been held to be pare 
pbernalia. And the huſband cannot by will deviſe from 
his wife ſuch ornaments and jewels ; though during hi 
life, perhaps, he hath the power (if unkindly inclined to 
exert it) to ſell them or give them away. But if ſhe con- 
tinues in the uſe of them till his death, ſhe ſhall after: 
wards retain them againſt his executors and adminiſtr- 
tors, and all other perſons, except creditors, where there 
is a deficiency of aſſets. And her neceſſary apparel | is 
protected even againſt the claim of creditors (c). But 
ſhe ſhall not have exceſſive apparel ; and if ſhe takes more 
than is convenient, ſhe ſhall be taken to be an executor 
of her own wrong. If the huſband delivers his wife a 
piece of filk\ to make a garment, and dies, although it 
was not made into a garment in the life ef the huſband, 
yet the wife ſhall have it, and not the executors of the 
huſband ; but againſt the debtee of the huſband, the wife 


(Lew Th 343. (#) Black, Com. 2 V. 435. 
* 5 
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who die withour Will or Themen. 2 37 


ſhall have no more apparel than i is oon venient. 


tot to 
-ping here the queſtion to be decided was, whether parapber- 
ol alia ſhould be liable to the payment of fimple contract 


reditors and legacies, ford Hardwick faid, at law, where 
the huſband dies indebted, the widow cannot haye her 
paraphernalia ; but this court® does not determine fo ſtrif-" 
ly ; for, if the perſonal eſtate hath been exhauſted in pay- 
ment of fpecialty creditors®, ſhe ſhall ſtand in their place, 
Jas to ſo much of the real aſſetse of the heir at law; for ſhe 
has a prior right, and à ſuperior one to legatees, who take 
only by the bounty of the teftator?. So likewiſe,” if the 
huſband pledges the wife's paraphernalia, : and dics, leaving” 
a ſufficient eſtate to redeem the pledge, and pay all his 
debts, ſhe ſhall be entitled to have it redeemed out of the 
huſband's perſonal eſtate —But the huſband may alienate 
the ſame in his lifetime? ; that is, he may transfer the pro- 
| perty to another. To alienate, of to alien, chiefly relates 
| to lands or tenements, as ta 1 and in fee, | is to! ſell * 
W thereof. » ty 9 1 | 
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e or WAKING AN. INVENTORY. 


! Tits executor or. adminifirator i is to make an invento: 
ter. ry of all the goods and chattels, whether in poſſeſſion 

tra or action of the deceaſed ; 3 "which he is to deliyer. in to the 
nere ordinary upon oath, if thereunto lawfully required”, It i is 


Is faid, that if an executor, without making an inventory, 
But ſhall interfere i in the adminiſtration of the goods of the 
ore deceaſed, except in certain caſes ; ſuch as the funeral ex- 
00 Wl 14 5 the neceſſary preſervation of the goods, and the 

ike z. he ſhall be bound to anſwer to, every one of his cre- | 


4 ditors his whole debt * ; and, that every egatary may re- 
nd, II Reals Ar. 911. De Caſe of Snel ned Carber, 5 
the m The Court of ee = nj, 5 175 mw th F 
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36 Tie Diſpoſal of .a Perſe fac, 
Teſtament obſerves, that this diſtinction ſeemeth not tv 
be well taken; for if it be a box intended for the keeping 
of the deeds, the heir ought to have it, whether locked o 

open: on the other hand, if it be a box deſigned for other 
uſe, as for keeping linen, it cannot be ſaid to be appurte- 
nant to evidences, although ſome be in it, for ſo may other 
things alſo; or perhaps it may be a cheſt or cabinet d 
great value, and this he ſays, ſurely ſhall not go to the 
heir, when perhaps there is not e eſtate TOR to 
pay the teſtator's debts 7 . x7 


Bzs1Des theſe things OY are in the nature of ben 
looms, there are ſome other goods and perſonal chattck 
that may not go to the executors or adminiſtrators 5 a, 
Par apbernalia, which our law uſes to fignify the apparel 
and ornaments of the wife, ſuitable to her rank and de 
gree ; and which ſhe becomes entitled to at the death 0 
her huſband, over and above her jointure or dower, ani 
preferable to all other reprefentatives : and the jewels of! 
peereſs uſually worn by her, have been held to be pare 
pbernalia. And the huſband cannot by will deviſe from 
| his wife ſuch ornaments and jewels ; though during hi 
life, perhaps, he hath the power (if unkindly inclined to 
exert it) to ſell them or give them away. But if ſhe con- 
tinues in the uſe of them till his death, ſhe ſhall we 
wards retain them againſt his executors and admi _— 
tors, and all other perſons, except creditors, where ther: 
is a deficiency of aſſets. And her neceſſary apparel | i 
protected even againſt the claim of creditors (#). But 
| ſhe ſhall not have exceſſive apparel ; and if ſhe takes mor: 
than is convenient, ſhe ſhall be taken to be an executor 
of her own wrong. If the huſband delivers his wife 2 
piece of filk\ to make a garment, and dies, although it 
was not made into a garment in the life ef the huſband, 
yet the wife ſhall have it, and not the executors of the 
huſband ; but againſt the debtee of the huſband, the wiſe 


(6) Lew of Th 343. 0% Black, N 
6 „ ſhall 
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hall have no more apparel than i is convenient. 


tot to 5 
ping here the queſtion to be decided was, whether parapber- 
5 alia ſhould be liable to the payment of fimple contract 


reditors and legacies, lord Hard icke ſaid, at law, where 
he huſband dies indebted, the Widow cannot have her 


urte- SEE ne 24k 

other paraphernalia ; but this courtm does not determine ſo ftrif- 
et y; for, if the perſonal eſtate hath been exhauſted in pay- 
o the ment of ſpecialty creditors®; "ſhe ſhall ſtand in their place, 


as to ſo much of the real aſſetse of the heir at law; for ſhe 

has a prior right, and a ſuperior one to legatees, who take 
only by the bounty of the teftator?. So like wiſe, if the 
huſband pledges the wife's paraphernalia, : and dies, leaving 
2 ſyfficient eſtate to redeem the pledge, and pay- all his 
; 2, debts, ſhe ſhall be entitled to have it redeemed out of the 


pa huſband's perſonal eſtate —But the huſband may alienate 
de. the ſame in his lifetime d; that 1 is, he may transfer the pro- 
h 0 perty to another. To alienate, or to alien, chiefly relates 
; to lands or tenements, as ta Alien 1 = fee, i is to ſell the 
fec-limple thereof, ry 1 

hard 7-1 \ 69, 0 510] 
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Sg 55 or MAKING Ax INVENTORY. 

con. "H E E executor « or. adininifirator | 9 make an 8 I 
fer ry of of all the goods and chattels, whether in poſſeſſion | 


or 1 Bic of the deceaſed ; 3 Which he is to deliyer i in to the 


here ordinary upon oath, if thereunto lawfully required”, It is 
| i ſaid, that if an executor, without making an inventory, 
But ſhall interfere 1 in the ad miniſtration of the goods of the 
nor: Wi deceaſed, except in certain caſes ; ſuch as the funcral ex- 
utor PO the neceſſary preſervation of the goods, and the 
fe 4 ike z. he ſhall be bound to anſwer to every one of his cre- 
h i ditors, his whole debt f al | that every egatary may re. 
nd, 11 Rel, br, R p Caſe of Suelſon and Cubes, 25 
the bas +. Gert of Chace, 45 aj, 155 45 3: A 

; or pectalty 1 
12 are, ſee page 55. , | KF ory K. 2 7. 510. ; 
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cover his whole legacy # at his hands: for in this caſe the 
lay x preſumeth, that there, are ſufficient goods t to pay. all 
the legacies, and that the executor doth ſecretly. and fray- 
dulently ſubtract the ſame. Whereas otherwiſe the exe. 


cuter is preſumed not to have any more goods which were 


| the teſtator's than are deſcribed in the inventory, the ſame 
5 being 8 5 madet. And there fore if any creditor or 
legatary 


ms, that the teſtator had any more goods 
than are compriſed in the inventory, he muſt prove” the 
ſame; ; other wile the judge. is to give credit to the invetito- 
ry, being made in the due form of lawu. Bot as the time 
of exhibiting ſuch inventory is left to the diſcretion of che 


| ordinary, he may remit the making of it for a reaſonable 


cauſe 3 as, where it may Ei expedient * che Nane 
1 goods ſhaw x not be dy] ged“. ey rl 


15 the. conflitation of 8 we 1 wal 
be made in the preſence, of ſome. credible perſons, who 
ſhall competently underſtand the value of the goods be / 
longing to the deceaſed ; for it is not ſufficient | to make 


an inventory, unleſs the goods therein contaiped are par- 


licularly valued and appraiſed by ſome honeſt and ſkilful 
perſons according to their juſt value in their judgments 


and conſeiences; being eſtimated according to ſuch price 
the ſame might be ſold for at that time . By 


| pradtice of 555 courts, if che goods of the dece Ia [hall 


be appraiſed by any boneſt perſons in the neighbourhapd 


and reduced into an inventory, and afterwatd: the PSs | 


tory ſhall ; in due time be exhibited, "before fe j e y 

proves the will or grants adminiſtration, upo Ki hy 
of the executor or adminiſtrator ; ſuch redone ſhall re Te ny 
geive credit i in all cauſes and d ; and he that chibi 
it ſhall be freed” from the burden of provin the 
thereof, 01 or Ll the icftator | hd” n more good % burt 
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or 4. 5 3 peeing clin, are ; to” prove 
that goods have been omitied therein. 


gent ne n * is A ot; it is demanded, 
and by the judge decreed, at the inſtance of the party 
having intereſt in the goods of the deceaſed, that an in- 
ventory be exhibited upon the oath of the executor or 
| adminiſtrator, before the iſſuing of the probate or letters 
of adminiſtration under ſeal; and then, notwihſtanding 
the former geaeral.omth? had been taken for the faithful 
adminiſtering the goods of the deceaſed, and for exhibit» 
ing a true inventory, a ſpecial oath hath. been uſed to de 
taken, at the time of exhibiting the inventory, of the 
truth thereof, and that either perſonally, or by virtue of 4 
commiſſion, And ſometimes before the granting, or at 
leaſt before the iſſuing, of the probate or letters of admi- 
niſtration (inſtead of an inventory of the goods of the de · 
ceaſed upon the oath of the party), at the requeſt of ſome 
perſon having intereſt, the judge iſſueth a commiſſion for 
the appraiſement and true valuation of the goods, rights, 
and credits, and inſpection of the obligations, leaſes, and 
other writings and papers whatſoever, concerning the per- 
ſonal eſtate of the deceaſed, at the houſe of the deceaſed, 

or elle where, whereſoe ver his goods, rights, or credits 
remain or be, on ſuch a day or days, with continuation 
and prorogation of the time and place, as ſhall be need- 
ful. Alfo in theſe caſes, there uſually iſſues a monition 
againſt the other party in ſpecial, and all others in gene- 
ral, with whom any of the goods, rights, or eredits of the 
deceaſed remain and be, that they exhibit or ſhew, or 
eauſe to be exhibited or ſhewn, really and with effeQ, to 
the appraiſers, by virtue of the commiſſion aforeſaid ' ap- 
pointed, at the time and place of the execution thereof, 
the aforeſaid goods, rights, and credits of the deceaſed, 
and alfo the bonds, leaſes, and other ien papers 


71 ou, Ordo Fubiciorum, 344. « Paget 3. ? 
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40 The Diſpoſal if a Perſon's Ela, ; 
concerning the perſonal eſtate of the deceaſed, remaining 
or being with them, or any of them; to the end that they 


| may be appraiſed and put in the inventory, on pain of 


law and contempt. uch commiſſion being duly ex- 
ecuted, the inventory is brought in and exhibited, ſigned 
by the hands of the commiſſioners or appraiſers, or two 
of them at the leaſt, without the oath of the patty for the 
truth thereof. And alſo in ſuch caſes, an inventory 18 
often required upon the oath of the executor or admini- 
ftrator, of Bey ee of the deceaſed as 5 have ts 9 
diſpoſed. _ Fo | E's 5 


2 8 8 
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Arrzx the inventory is i a creditor, thall not 
be admitted to object thereto in the eccleſiaſtical court; 


| for the ſtatuteb which requires the executors or admini · 
ſtrators to make z an inventory, only enjoins them to deliver 


it in upon the oath into the keeping of the ordinary ; and 
the ordinary, by the ſame ſtatute, js required to receive rhe 


| ſame ſo preſented or tendered to be delivered. The court 


of King's bench being moved, to grant a prohibition to 
the eccleſiaſtical court, on behalf of Mrs. Catchſide an 
adminiſtratrix 3 ſhe having been cited into an inferior ec- 
clefiaſtical court-at the promotion of Ann Ovington, 2 2 
creditor, to exhibit an inventory, which ſhe-accordingly 
brought in, and the creditor obje cted to it, and obtained 
a decree. The adminiſtratrix then appealed | to the ſupe- 


nor eccleſiaſtical court, which affirmed the decree. The 
ſuggeſtion on which the plea for a prohibition.) was built 


was, the want of juriſdiction of thoſe courts. The reply 
to which, on ſhewing cauſe, was, that it being after ſen- 
tence, it was, now too late for à prohibition, unleſs it 
ſhould appear that they had determined contrary to law. 
But lord Mansfield and the court were of opinion, that. 


from the face of the proceedings, it appeared that the pe. 


s 1 ol. 344 5 bar Heis. 
ritual 
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ritual court bad no juriſdiQtion, and therefore the "ul for” - - 


2 


2 prohibition was made ve" e i xs 


of 


Taz things that are to be 1 into the wry; we 


may perceive by what has before been ſaid, concerning 


the particulars the adminiſtrator is intereſted in, by virtue 


of his adminiſtrationl.——Debts. owing to the deceaſed, 


of which there is no,writing or obligation , it is ſaid, ought 
not to be put into the inventory before they be received ; 


| becauſe before that they are not found to be debts, at leaſt 
ſo much as that they may be handled or taken hold of; 
but afterwards, when ſuch debts are received, they ought- 


to be put into the inventory as goods newly accruing*,— 


But unleſs they be bad debts, it ſeems beſt to inſert them 3 - 
and even if they be bad debts, or deſperate, yet they may 
be inſerted, ſpecifying them as ſuch. And if in the courſe. 
of- adminiſtration they ſhall be recovered, then they ſhall 
be accounted for in like manner as the reſt of the perſon-. 
alty: and if they cannot be recovered, or ſo much of 
| them : as cannot be recovered, ſhall not be accounted for 
as any part of the goods of the deceaſed f. Debts, which 
the deceaſed owed. to others, ſays Lind wood, ought not to 
be put in the inventory; becauſe they are not the goods 
of the deceaſed, but of other perſons. Vet they may be 
put in, if it ſhall ſeem expedient . If the inventory 
ſhould ne ver be required, yet the perſon who applies for 
an adminiſtration, ſhould obtain knowledge of the value 


of the deceaſed's goods, chattels and credits; that he may 
be prepared to take the oath mentioned in the 9 75 ſecti- 
on of the foregoing chapter. 


By the ſtatutes of the 5 W. & M. e. a0. * 9 W. 


c. 25. it is required, that the inventory be written or in- 


n on paper or parchment, having a double fix penny 
c Caſe of Catchfide and Oving= eo Lind. 176. 


ten, 7. 6 Ges. III. 1 Burr. Rep. FA Bus Eccheſ. Low, 241. 


19 . | Lind. 176. 
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ſtamp; 


N 
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ſtamp 5 and by the date of the 23 Geo. III. e. 28, 
there is an additional duty of one chilling added thereto; 
ſo that now the inventory muſt be written or ingroſſed on 
paper or parchment, ſtamped with a two ſhilling ſtamp.— 
It may be made in the following form, with variations, 
according tothe ane, e the goods to be inventoried. 


A true and penſa inventory of all 1he gradrs cbatlel 
wares and merchandizess a: well moveable. as not moveable, 
of A. B. late of C. in the cqunty of. » im the 
Liocgſe of deamaa, . made by us e. 
names are bernunto ſubſcribed, the N 5 
in the year of aur e | 


% * ts 


. 


0 5 o O ο 


His purſe and n 
Horſes and furniture, 
Horned cattle, 
Sheep, - 

Swine, © — ᷑T— 

Popltry, — — 

Plate, and other houſchold TE, 

One leaſe of, Ce. 
Rent in arrceat, —P25 
Corn growing at the time of his death, — — 
Hay and con, —Tx᷑ĩ—220 ._ 
| — 05 and other implements of huſbandry, 6 49 


* * : 7 4 | 
PR - | 
* i 
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Other debts ſuppoſed to be Infant — as A 6 
Debts owing by the deceaſed, 250. 
Appraiſed by us the day and pn ow . 
D. El. 
Boe +2 
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ns or GETTING in Tas EFFECTS, and WHAT HALL 
yy Be ASSETS in run ADMINISTRATOR 
ed, HANDS T9 MAKE HIM. CHARGEABLE-. 1s 


F 0 R colle Sing the goods and chatiels of the deceaſed, 
the executor or adminiftrator has very large powers 
and intereſts conferred on him by the law,” being the re- 

| preſentalive of the deceaſed. And an executer or admini- 
ſtrator may, after the death of the decraſed, enter into the 
houſe where the deceaſed lived, and where af died, and 
where the goods are, and take them away, and | juſtify us 
| but he muſt do it within convenient and ceaſonable time, 
as within thirty days after his death, or thereabouts, and 
in a quiet and fair manner when the door is open 
In the former part of this chapter we have ſeen, that ad- 
miniſtrators are put upon the ſame footing, math regard te 
fuits, as executors appointed by will, and they ſhall 
have actions to demand and recover, as cxEc „ the 
debts due to the inteſtate. An adminiſtrator may have an 
action upon 4 judgmeni, ſtatyte, recognizance, obligation 
er other ſpecialty made to his inteſtate 5 or upon any co 
enant or contiat ; and he ſhall haye an a0 of treſpaſs 
or trover for the goods of the inteſtate taken in his life ; 
and an action for a treſpaſs with cattle in his cloſei. And 
towards the beginning of this chapter we have ſeen, that 
for the moſt part the ſame actions the deceaſed might 
have had, the adminiſtrator ſhall have alſo; and that in 
actions arifing by breach of promife and the like, where 
the right deſcends to the repreſentatives of the plaintiff, 
and thoſe of the defendant have aſſets to anſwer the de- 
mand, hough the ſuits ſhall abate by the death of the 
parties, yet they may be revived againſt, or by the execu- _ 

| tors or adminiſtrators. akeniſe We have ſeen, that ad- 


. Touch. ß 4. Com, Dig, Adminiſtration (l. 13). 
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44 The Diſpoſal of « Perſon's Eſtate,” 
miniſtrators are empowered to diſtrain for rent in arrear. 
—— Where any judgment after verdict ſhall be had, b 
or in the name of any executor or adminiſtrator; in ſuch 
caſe an adminiſtrator of goods not adminiſtered,” may ſue 
forth a writ of /cire facias, and take execution upon ſuch 


$; 
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Ix all a&ions brought by executors or adminiſtrators, 
upon contracts, bonds; or other things made to the de- 
ccaſed, or for goods taken away in his life, they hall pay 
no coſts by any ſtatutel. Executors and adminiſtrators, 
when ſuing in the right of the deceaſed, ſhall pay no coſts: 
for the ſtatute 23 Hen. VIII. c. 15. doth not give cofts to 
defendants,” unleſs where the action ſuppoſes the contract 
to be made with, or the wrong to be done to, the plaintiff 
himſelf w. And when an executor. muſt declare as exc- 
cutor, he ſhall pay no coſts: but if the cauſe of action 
ariſes in the time of the executor, and is therefore à mat- 
ter within his knowledge, and for which he may declare 
in his own right, and need not declare as executor, he 
ſhall be liabſe to pay coſtsu. On a queſtion, whether an 
executor i be permitted to diſcontinue, without pay- 
ment of cal. For the plaintiff executor, it was urged, 
that an executor ſhould not pay coſts in any inſtance ex- 
cepting one, viz. where he nad brought an action as exe- 
cutor, which he might have brought in his own name: 
but the court were of opinion, that the giving an executor 
leave to diſcontinue, was matter of diſcretion in the court; 
and they ought not to give him ſuch leave, in any caſe 
where he hath knowingly brought his action wrong, un- 
leſs he will conſent to pay coſts o. On a judgment of non 
1 e, for the exccutor's wilful delay he ſhall pay 
colts 2. + 3 OY © Es 
4 Stat. 17 Car. Il. c. 8. the action is brought, having ar- 
J. New Abr. tit. (s. peared, may figna non pros at any 
m Black. Com, 3 V. 400, time in the vacation of ſuch enſu- 
a Str, 682. ing term, and not after, Attor- 
e Bur. Mangf. 1451. ney's Prad, Epit. 16. And the 
p Non preſequitur, or, as it is plaintiff for thus deſerting his 
uſually termed, non pros, is where ' complaint, in not purſutng 2 bo- 
any perſon commences an ation tion, ſball not only pay coli, but 
and does not declare, either the is liable to be - the King. 
term the writ is returnable, or "Black. Com, 3 V. 256. 
before the end of the enſuing ꝗ Bur, Mansf. 1584. 
term; the defendant againſt whom i n 
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who dies without Mill or Teftament. 45 
Ask Ts are real, or perſonal; where a man has lands 
come to his heir are aſſets real; and where he dies poſ- 
ſeſſed · of any perſonal. eſtate, the goods which come to the 
executors or adminiſtrators are aſſets perſonal. Aſſets are 
| alſo divided into aſſets by deſcent. and aſſets in hand. 4/- 
| ſets by deſcent are where e is bound in an obliga- 
| tion, and dies ſeiſed of lands which deſcend to the heir, 
and which lands ſhall be aſſets, and the heir ſhall be 
charged as far as the land to him deſcended will extendr. 
Aſſets in hand are where one dies indebted, and appoints 
executors, or dies inteſtate, and the executor or admini- 
ſtrator hath ſufficient in goods or chattels, or other pr 
fits, to pay the debts, or ſome part thereof; this ſhall be 
ſaid to be.aſſets, in his hands, and for ſo much he ſhall be 
charged. There is alſo another diviſion of aſſets, into 
legal and equitable aſſets : legal aſſets are ſuch as are liable 
by the courſe of law; equitable aſſets are ſuch as are only 
liable by the help of a court of equity*. As to real aſſets 
and aſſets by deſcent, which more immediately concern 
the heir, more will be ſaid hereafter v. We ſhall therefore 
proceed to conſider what are aſſets in the adminiſtrator's 


2 hands to make him chargeable. 

. ALI thoſe goods and chattels, actions and commodities, 

& which belonged to the deceaſed. in right of action or poſ- 

* ſeſſion, as his own, and ſo continued to the time of his 

5 death, and which after his death the executor or admini- 

e ſtrator gets into his hands, as duly appertaining to him in 

* right of his executorſhip and adminiſtration ;' and all ſuch 

iy things as come to the executor or adminiſtrator in lieu, or 

J by reaſon of that, and nothing elſe, ſhall be ſaid to be aſ- 


ſets in the hands of the exccutor or adminiſtrator, to make 
him chargeable to a creditor or legatec®. N 


» 

y E | © 
” Assis in the hands of one of the executors ſhall be 
5 ſaid to be aſſets in the hands of all the executors ; and aſ- 
jy ſets in any part of the world ſhall be ſaid to be aſſets in 
8 every part of the world: and therefore if that point be in 
* iſſue, and it appear that there are aſſets in the hands of 
F 


17 Terms of the Law, 1 B e 93, 94. 4 
Saß. Touch. 472. 20 Shep. Touch. 472. 
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any one "Ae the excoutors, or in any county or place What. 
| ſoever, the jury muſt find that there ars aſſetsx. And 
cheugh a plantation be an inheritance, yet, being in a 
freign country, it is a chatte f to pay debts, and à thing 
that is teſlamentaryy. All goads and chattels, of nat na- 
ture or Kind ſoe ver, that are valuable, as oxen, kine, corn, 
&c. ſhall. be eſtcemed aſſets. But ſuch things as ate not 
valuable, as preſentation to en, and the ay fhall 
mob Be accounted afſets*. 1 


Abr the A en wet oome 90 the 10 
of adminiſtrat or, in the right of their executorſhip or ad 
miniſtration, and are by law given to them by virtue there · 
of, in the right of the deceaſed (as herein before patticu- 
kriled *), and which are in poſſeffion, ſhall be eſteemed 
aſſets in his hands 3 and goods pledged to the deceaſed, 
and not redeemed, or the money wherewith they are re · 
dee med, ſhall be ſaid to be aſſets in the hands of the exe- 
eutor or adminiſtratorb. And all the goods and chattels in 
action or poſhbility at the time of the death of the deceaſed 
that are afterwards recovered, and of which the executor 
or adminiſtratot hath obtained poſſeſſion; when they are 
ſo recovered, are eſteemed aſſets in his hands. But they 
are never accounted aſſets, until they are recovered and in 
poſſeſſion 3: therefore if there be debts owing to the de- 
ceaſed upon ſtatutes or obligations, or otherwiſe, theſe are 
never eſteemed aſſets in the hands of the executor or ad- 
miniſtrator, until they are recovered. $0 likewiſe, though 
there be debt or damage, recovered by a judgment had by 
the deceaſed, until execution be made this ſhall not be 
cſteemed aſſets in the hands of the-executor or adminiftra- 
tor. So'if the executor bring an action of treſpaſs againſt 
another de bonis aſpo#tatis in vita teſtaturis, for goods cars 
ried away in the life of the teſtator, and he have a judg* 
ment for damages; in this caſe, until he hath recovered 


rr” 2 Page 2837. 
; 6 Sheo. TOWN 9 
2 Shep. . Tec. 472. 
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mult be forced to ſue for by the name of executor or 'admi-. 
niſtrator, being recovered, ſhall be eſteemed aſſets in his 
handse. And if an executor over (as executor) things 
in chancery by equity, theſe things recovered ſhall be aſſets? 


ALTHOVGH the thing be extinct, and gone as to the 
executor. and adminiſtrator himſelf, yet it may have its be- 
ing, and be aceounted aſſets as to creditors and legatees. 
And therefore, if an executor: or adminiſtrator have a leaſe 
for years of land, in the right of the deceaſed, and after - 
wards he purchaſes the fee ſimple of the land (whereby the 
leaſe is drowned), yet in this caſe the leaſe ſhall continue 
to be aſſets as to creditors and legatees s. And if an exc- 
cutor ſurrenders a term of years which he ha#as executor 
to him in reverſion, it is not extinct as to him, but ſhall 
ſtill remain aſſets in the executor to fatisfy debts and lega- 
cies b. And if the debtee make the debtor his executor, ot 

Cc She * Touch. By ; I RelPs Abr, 20, | 

d 2 2 Ca. 2055 301 16. ues 7 Sbep. Touch. FAY 3 

& Shep. Touche 3. 5 1 C. Rep. 
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the debtee die inteſtate, and the adminiſtration is commit- 
ted to the debtor; in theſe caſes the debt ſhall be ſaid to 

continue, and ſhall be eſteemed aſſets for ſo much as to 

-dther creditorsi. Yet, if there be ſufficient aſſets to pay the 

| teſtator's debts, the debtor being made executor, is there- 
by diſcharged of the debts. . Ny 4 


Tur goods and chattels of otfler men in the hands of 


the executor or adminiſtrator, that were in the poſſeſſion 


of the deceaſed, if he had no right to them, or if he had, 
and they do not belong to the executor, will not make the 
- executor or adminiſtrator chargeable ; for theſe ſhall not 
be eſteemed aſſets in his hands. And therefore, if the 
goods of another man be amongſt the goods of the de- 
ceaſed, and theſe come together into the hands of the ex- 
ecutor or adminiſtrator ; theſe goods that are the goods of 
another ſhall not be ſaid to be aſſets in the hands of the 
executor or adminiſtrator. And if the executor receive 2 
rent that belongs to the heir, this rent ſhall not be ſaid to 
be aſſets in his hands: and hence it is, that if the deceaſed 
were outlawed at the time of his death, his goods and 
chattels are not to be accounted aſſets, for they are none 
... 3: )J) ͤ ate” 
A RELEASE of a certain debt due to the teſtator makes 
it aſſets in the executor's hands; becauſe it ſhall be intend- 
ed he would not have made the releaſe unleſs the money 
had been paid to himm. And if an executor puts in ſuit 
a bond of 100l. for performance of covenants, and the 
parties ſubmit to an award, and it is awarded that the ob- 
ligor ſhall pay 7ol. in full ſatisfaction, and that the execu- 
tor ſhall releaſe, which is done accordingly ; it ſeems, that 
the executor ſhall be taken to have aſſets to the value of 
the whole 100l. for though by the award he was compelled 
to releaſe, it was his own act to ſubmit to the arbitrament®. 


Ir a man hath a leaſe for years worth 20l. per annum at 
the rent of 51. and he die; in this caſe not the whole value 
of the land, but ſo much as is above the rent, ſhall be ſaid 
to be aſſets in the hands of the executor or adminiſtratorꝰ. 
As where an executor has a leaſe for years of the value of 
20l. a year, rendering rent of 10l. a year; it is aſſets in his 

7 Shep. Touch. 474. un 1 Nelf. Abr. 262. 
& Blaci Com. 2 V. 512, * m 3 Leon. 53, — 
: 7 Shep, Touch. 44. o Shep. Touch. 474. 
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it hands only for 10l. over and above the rent?.—By the ſta- 
to | tute of the x4 Geo, II. c. 20. before mentionedꝰ, it is en- 
to aQcd, that eſtates pour auter vie, in caſe there be no ſpecial 
he occupant” thereof, of which no deviſe. ſhall have been 


made according to the ſtatute of the 29 Car. II. c. 3. or 


and be applied and diſtributed in the ſame manner as the 


the hands of the heir, if he has it as ſpecial occupant. 
Ir there is a mortgage for years (whatever be the num- 
ber), this is aſſets at law; becauſe the whole intereſt is not 


in him: but if it is a mortgage in fee, it is only aſſets in 
equity, becauſe the legal eſtate is gone out of the mortga- 
gor. If the heir of the mortgagee forecloſes che mortga- 


he gor, yet the land ſhall go to the executor, unleſs the heir 
2 pays him the mortgage money; and then he may have the 
i benefit of the mortgaget. When upon a mortgage, money 
e 


is made payable to the heir or executor, in that eaſe, be- 
fore or at the day of payment, the mortgagor hath election 
to pay it to either; but after the day of payment is paſt, 


give the mortgagor relief, ſo as upon the payment of the 
money, he ſhall have his land, yet equity will not revive 
the election of the mortgagor to pay it to the heir or exe- 
| cutor; but then he ſnall be forced to pay it to the execu- 
tor; becauſe it came out of the perſonal eſtate of the teſta- 
tor, and thither it ſhall return. But if in the mortgage 


gone from the mortgagor, the reverſion in fee being left 


and the mortgage forfeited by law, though equity doth 


whoies without Will or Teſtament. 49 


ſo much thereof as ſhall not have been ſo deviſed, ſhall go 


perſonal eſtate of the teſtator or inteſtate. And by this 
ſtatute of Car. II. an eſtate pour auter vie ſhall be aſſets in 


. 


neither heir nor executor is mentioned, then, aſter the 


A death of the mortgagee, the law determines it to be paid 
f tothe enter 23 Y . 
d Tux intereſt which a maſter hath in a ſervant is not 
b. aſſets in the hands of an executor ; for a ſervant whoſe 

| maſter is dead, is legally diſcharged, and is not ſervant 
It either to the heir or executor . But the intereſt which 
E Be b F 5 3 ba . f f G A 8 

d p Cro, Eliz. 912, + _ + + | whorn the eftate ſhall go after the 
pd 5 ** 30. Illlleſſee's death. 4 Burn's Eccleſ, Law 
f r A ſpecial occupant is, where an 60, 1 | 24 
eſtate for life is made to a man and s Ibid, 276. 


5 his heirs; in ſuch caſe the heir ſhall t 2 Vern. 67. 
have the eſtate, after the deceaſe of u 2 Freem. 20, Co. Litt, 208. b. 
his anceſtor, as ſpecial occupant, or Note 1. 13 edit. 
as 4 perſon pargicularly deſcribed, 6 Went. 55, EE 
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ont hath in an apprentice, is a chattel perſonal, and ſhall 
6 to the eieeutdrsx, of which we ſlialt- ſee more hereaf. 
* 1. Alſo the intereſt in the liberty of a priſd ner in exe: 
eut ion for debt, is a chattel perſonal, and ſnall gu to the 
993, e ee nne eng 
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executorss JJV 
Hine ſeen; in the former part bf this Teftion; chat 
the 48nittiifirator has very large powers Sönferted vit him 
by the law; here we may obſerve, that all acts done By Hit 
long as the adminiſtration continves in foree; afe good, 
and even though it be afterwards revoked or repealed. But 
there- is a difference taken (6 Co. 18.) when an admin. 
tration is repealed upon a citation, or upom an appeal. If 
it is upon an appeal, which ſuſpends the adiminiſtration, 
all act after ſuch ſuſpenſion are void: if it is repealed up- 
on a citation; all the ads of the adminiſtrator, till the re 
peal, are good; for by the citation the grant of the admi- 
niſtration is not ſuſpended; therefore, if the adminiſtration 
be repealed; all acts done by an adminiſtrator, which : 
right ful adminiſtrator might have done, ſhall be allowed 
for in them he ated in the place of a rightful adminiſtra. 
tor *. But if there is any fraud, a creditor may have relic! 
upon the ſtatute of the xg Eliz. c. 5. b— As it hath often 
been the caſe to the defrauding of creditors, that ſuch per- 
ſons who were to have the adminiſtration of the goods of 
others dying inteſtate committed unto them, if they requi- 
red it, would not accept the fame, but ſuffered or procured 
the adminiſtration to be granted to ſome ſtranger of mean 
eſtate, and not of kin to the inteſtate ; from whom them. 
ſelves, or others by their means, took deeds of gift, and au- 
- thorities by letters of attorney, whereby they obtained the 
eſtate of the inteſtate into their hands, and yet ſtood not 
ſubject to any debts by him owing; it is enacted by the 
ſtatute of the 43 Eliz. c. 8. That every perſon who ſhal 
obtain any goods or debts of any perſon dying inteſtate, 
upon any fraud as is above mentioned, or without ſuch 
valuable conſiderations as ſhall amount to the value of the 
ſame goods or debts, or thereabouts (except it be in ſatis 
faction of ſome juſt and principal debt of the value of the 
fame goods or debts to him owing by the inteſtate), ſhall 
be charged as executor of his own wrong, ſo far as ſuch 
goods and debts will fatiffy. * 


x Went. 35. | s' Conyvs; 16⁰. 
7 Ie Ss, b Co. Rep. 19. 
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who dies without Will or Teflament. g. 
Ir a ſtranger takes upon him to act as executor, with- 
put any juſt authority (as by the intermeddling with the 
oods of the deceaſed, and many other tranſaQions), he 
called in law executor of his own wrong, de /on tort, and 
> liable to all the trouble of an executorſhip, without any 
f the profits or advantages: but merely doing acts of ne- 
eſſity or humanity, as locking up the goods, or burying. 
he corpſe of the Lene will not amount to ſuch an in- 
rmeddling, as will charge a man as executor of his own 
rong. Such an one cannot bring an action himſelf in 
ight of the deceaſed, but actions may be brought re | 
im. He is chargeable with the debts of the decea 
ar as aſſets come to his hands; and, as againſt creditors 
n general, fhall be allowed all payments made to an 
ther creditor in the fame or a ſuperior degree, himfelf 
dnly excepted. And though, as againſt the rightful exe- 
utor or adminiſtrator, he cannot plead ſuch payment, yet 
t ſhall be allowed him in mitigation of damages; unleſs, 
erhaps, upon a deficiency of aſſets, whereby the right{ul 
xecutor may be prevented from fatisfying his on debt c. 

As the executor of his own wrong is liable to the ſuit 


f the rightful executor, creditors or legatees; ſo alſo, in 


aſe of his death, are his executors or adminiſtrators liable, 
dy the ſtatute of the 30 Car. II. c. J. although in other 
aſes a perſonal wrong dies with him that did it l. 


SECTION TWE FIFTH 


us ADMINISTRATOR's OFFICE any DUTY 
IN PAYING DEBTS. - 


J N payment of debts the executor ot adminiſtrator muſt 

obſerve the rules of priority; otherwiſe, on deficiency. 
ff aſſets, if he pays thoſe of lower degree firſt, he pres | 
anſwer thoſe of a higher out of his own eſtate ©. And as 


to debts of equal degree, he may, as we have before ſeen, 


retain what is due to himfelff, 


FigsT, the executor or adminiſtrator may pay all fune - 
ral charges, and the expence of taking the E ad- 
miniſtration 8. But as to funeral charges it is ſaid, that in 


c' Black, Com. 2 V. 50%. 5 Pon Eo 
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52 The Diſpoſal of a Perſon's Eftate,” 
ſtrictneſs, no funeral expences are allowed againſt a cred; 
tor, except for the coffin, ringing the bell, parſon, clerk, 
and bearers fees; and not for palt or ornaments b. And in 
genecal it is ſaid, that no more than forty billings tor fu- 
neral expences ſhall be allowed againft creditors . 
- SECONDLY, Debts due to the King on record or ſpeci-i 

alty are to be paid k. But this muſt be underſtood of ſuch 
debts as are due to the King only by matter of record d 
ſpecialty, and not of ſums of money due to the King upon 
| wood ſales, or ſales of his minerals, for which. no obliga- 
tion is given; or for amercements in his courts baron ot 
courts of his honours, which be not courts of record; « 
for fines of copyhold eſtates there; or of forfeitures to the 
crown of debts by contract due to any ſubject by outlawry 

or attainder, until office thereupon found.. | 


THrRDLyY, Such debts are to be paid, as are by part: 
cular ſtatutes to be preferred to all others; as by ſtatute 30 
Car. II. c. 3. are the forfeitures for not burying in woollen; 

and by ſtatute 17 Geo. II. c. 38. is the money due from 
overſeers on poors rates; and by ſtatute 9 Ann. c. 10. the 
money due for letters at the poſt-office®. As to the for 
feitures for not burying in woollen, theſe by the ſtatute 3 
Car. II. c. 3. ſect. 4. ſhall be paid out of the eſtate of th: 
perſon deceaſed, before any ſtatute, judgment, debt, legs 
cy, or other duty whatſoever. And as to money due from 
overſeers, by the ſtatute of 17 Geo. II. c. 38. ſect. 3. i 
eee of the poor ſhall die, his executors or adm 
niſtrators ſhall, within forty days after his deceaſe, pay out 
of the aſſets all money remaining due, which he received 
by virtue of his office, before any of his other debts are paid. 
And as to money due for letters to the poſt-office, by the 
_ ſtatute 9 Ann. c. 10. ſe. 30. this ſhall be preterable in 
payment before any debt due to any private perſon. 


FouRTHLY, Debts of record are to be paid, as juds- 
ments (docketted according to the ſtatutes 4 & 5 W. & M. 
c. 20.), ſtatutes and recognizances.—A debt of record is: 
ſum of money which appears to be due by the evidence of 

a court of record; as, when any ſpecific ſum is adjudged 
to be due from the defendant to the plaintiff, on an action 
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or ſuit at law. This is a contra of the higheſt nature, 


51 being eſtabliſned by the ſentence of a court of judicature. 
_ Recognizances are alſo a ſum of money recognized or ac- 
1 nowledged to be due to the crown or a ſubject, in the 
5 preſence of ſome court or magiſtrate, with a condition that 
15 ſuch acknowledgment ſhall be void upon the appearance 
ect- ¶ of the party, his good behaviour, or the like: and theſe, 
ſuch together with the ſtatutes merchant and ſtaple, &c. if for- 


feited by non- performance of the condition, are alſo rank- 
ed among the laſt principal claſs of debts, viz, debts of 
record; ſince the contract on which they are founded is 
witneſſed by the higheſt kind of evidence, v/z. by matter 
of record u. As to judgments, they are not only thoſe 
had againſt the deceaſed in his lifetime, but alſo debts 
upon judgments (although by mere confeſſion, and with- 
out defence), had againſt the executors or adminiſtrators 


an. for the debts of the deceaſed o. And of two judgments, 
30 he who firſt ſues execution muſt be preferred ; but before, 
en; it is at the election of the executor or adminiſtrator to pay 


which he pleaſes firſt P. It js not neceſſary, that the judg- 


om 

the ment be limited to the courts at Weſtminſter; but if it be - 
for: obtained in any court of record, which hath power to hold 
30 plea. by charter or preſcription of debt above 408. it is ſuf- 


ficient. For though upon ſuch a judgment execution can 
not there be had, but of ſuch goods as are within the 
juriſdiction of that court; yet, if the record be removed 
into chancery by a certiorari and there by mittimus into 


mi one of the benches, then execution may be had upon any 
* Foods in any county of England d. But a judgment not 
od | docketted, according to the ſtatutes 4 & 5 W. & M. c. 20. 
oy ſhall not affect any lands as to purchaſers or mortgagees ; 


or have any preference againſt heirs, executors or admini- 
ſtrators, in the adminiſtration of the eſtates of their anceſ- 
tors, teſtators or inteſtates. Which ſtatutes, in order to 
render more eaſy the finding of ſuch judgment entered, 


q dire ct in what manner alphabetical liſts ſhall be made of 
; judgments by confeſſion, non ſum informatus, or nibil dicit, 

" in any of the courts of record at Weſtminſter ; ta the re- 

4 ſpeQive offices of which any perſon may reſort and ſearch, 

1 on paying 4d. for every term s ſearch © 

' n Black C 2 v. 6s, 11. T . f Eq. 2 
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come the eſtabliſhed doQrine, that a deeree of the court of 
Chancery is equal to a judgment in a court of law; and 


of term, was preferred in the order of payment to the judg- 


— 


time of antiquity give any advantage as touching the 
goods of the conuſor, but he who firſt ſeiſeth them by ex- 


executor may give precedency to either V. 


r Bun's. 48. | 4h u, Swinb. 457. 
s In May 1737. 3 P. Will, 402, w Foo 295 
Caſ. Talb. 217, 58 x 2 Salk. 449. 8 
r, e 


and covenants to pay the money, and dies, the perſonal 


84 Ne Diſpeſal of # Perſon's Elass, 

Ir was decreed in the exchequer, that creditors by judg- 
ment at law, and creditors by decree in equity, ſhall be 
paid equally without any preference r. And it is now be- 


where an executrix, whoſe teſtator was greatly indebted to 
divers perſons, in debts of different natures, being ſued in 
chancery by ſome of them, appeared and anſwered imme- 
diately, admitting their demands (ſome of the plaintiff; be- 
ing her own daughters) ; other of the creditors ſued the 
executrix at law, where the decree not being pleadable, 
they obtained judgments ; yet the decree of the court of 
chancery, being for a juſt debt, and having real pnority 
in point of time, not by fiction and relation to the firit day 
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ments, and the executrix protected and indemnified in 
ying a due obedience to ſuch decree, and all proceed- 
mgs againſt her at law ſtayed by injuncton. This being 
firſt decreed by the maſter of the rolls, was affirmed by lord 
Talbot, and his lordſhip's decree was affirmed in parlia- 
\——As to ſtatutes and recognizances, before men- 
tioned, theſe ſtanding in equal degree, it is at the admmni- 
ſtrator's election, to give precedency to which he pleaſes. 
But thoſe which are forfeited ſhall be preferred before thoſe 
which are for the performance of covenants not broken “. 
And neither between one ſtatute and another, doth the 
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ecution is preferred; and before ſuing of execution, the 


— 
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Mor TGAGEs may alſo be reckoned among this laſ 
mentioned claſs of debts ; for where a man montgages land, 


eſtate of the mortgagor ſhall, in favour of the heir, be 

plied to exonerate the mortgage®. And though hehe 
no covenant in the deed for the payment of the m e 
_— yet the perſonal eſtate ſhall be liable in the hands 
of the executor. A mortgage is a charge upon the per- 
ſonal cſtate, as well as upon the x frm re 
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who dies without Will or Teflament. 55 
the perſonal eſtate is primarily liable: for a mortgage is a 
general debt, and the land is only as ſecurity®. It was de- 
creed at the rolls, that e he were to be paid before 
judgments and recognizances: but upon an appeal to the 
houſe of lords, it was adjudged, that mortgages are not to 


to be preferred to other real incumbrances; but that mortga- 
m es, ſtatutes, and recognizances, ſhall take place accord- 
je- ing to theit priority, and as they ſtand in order of time . 
4 FiFTELY, Debts by ſpecialty or ſpecial contract are to 
he be paid. When a * nds becomes = ack —— — 
le, | ledged to be due, by deed or ſpecial inſtrument under 
of feal ; ſuch as by deed of covenant, by deed of ſale, b 

RY leaſe reſerving rent, or by bond ar obligation; it is conſi- 
ay dered as a debt by ſpecialty ; and ſuch debts are looked 
85 upon as the next elaſs after thoſe of record, being canſiem- 
by ed by ſpecial evidence under ſealb. And rent arrear, and 
d- unpaid by the inteſtate, is equal to a debt by ſpecialty; 
1g for this favouring of the realty, the adminiſtrator can no 


| more wage his law e againſt ſuch a debt, than he can to a 

debt by ſpecialty d. Where an action of debt was brought 
** ſt an executor, for rent reſerved on à parol leaſe, _ 
ter t 


i- he leaſe was determined, and the executor pleaded 
. that the teſtator entered into an obligation, and that he had 
ſe not aſſets above 5l. which were not ſufficient to diſcharge 
A this obligation; on demurrer it was reſolved,” that this 
e rent, though reſerved on a parol leaſe, was yet equal to an 
e obligation, and that it ſtill remained in the realty, though 
- the term was determined s. . 4 


2 1 Atk, 4875. Whereby the per- dant is only allowed to wage his law 
ſonal eſtate. may be exempted from in an action of debt; at preſent, one 
ball hardly har of an afttog of debe 
. rought upon a ſimple contract, chat 
a Caſe of the Earl of Briſtol and being fupplied by an actiod of treſ · 
Hungerſord. T. 305. 4 Vem. 624. paſs an the caſe, ſor the breach of a 
b Bick. Cm. a V. 466. 511 Ppromſſe or iſſumpüt; god ibis cd's 


0 « 


C To y aw is, where the de- an A ion ol treſpaſs, no law can e 
ſendant ſwears, that he does not owe weged therein. So that wager c 
the plaintiff any. thing. This was law is now nene of uſe, being 
more ,common formerly tha it ie gvojded by he made of bringing the 
= now. 5 now. 9 s of action, but All it is not oug of force 
amereement, 


- "And therefore, when à few ſtatute 
infli . none and gives an gcti- 
may on of geht for recovering it, it 1s 
1 Ry in eh al 'of 
law ſhall be allowed. Black. Com. 


3 V. 341. > , 
d 2 New, Abr. 434. N 
e Ibid, ST St ub 
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36 Tue Diſpoſal of @ Perſon's Eſtate, 
As to a bond, any voluntary bond is good againſt an 
executor or adminiſtrator, unleſs ſome creduor be thereby 
deprived of his debt: but if the bond be miciely voluntary 
7 a real debt (though by ſimple contract only) ſhall have 
the preference. But if there be no debt at all, then a bond, 
however voluntary, muſt be paid by an exęcutor f. And 
although the executors are not named in an obligation, 
yet the law will charge them, for that they repreſent the 
eſtate of the teſtator. And the law is the ſame of admini- 
tors. But the heir ſhall not at any time be charged 


* = 


without expreſs mention of the heir s. 


BE rok x we proceed to eonſider the laſt ſpecies of debts 
viz. debts by fimple contract, we may here make ſome ob- 
ſervations on what has been ſaid concerning debts of re- 
cord, and debts by ſpecialty, and ſpecial contraQ.- As to 
debts of record, we may obſerve, that the executor onght 
to take notice of thefe at his peril b. But as to debts due 
by bond, or other ſpecialties, although the law requires 
that debts ſhall be paid according to their ſuperiority, as 
herein ſet forth; yet, an {executor may pay a debt on a 
ſimple contract before a ſpecialty, if he hath no notice of 
ſuch ſpecialty ; for otherwiſe it might be in the power of 
the obligee to ruin the executor by keeping his bond in 
his pocket, until the executor ſhall have paid away all the 
aſſets, in diſcharging ſimple contract debis i. Reſpecting 
obligations, if there be divers of the like kind, it ſeemeth 
to be in the power of the executor to diſcharge which ob- 
ligation, and to gratify which of the creditors, he thinks 
fit (in like manner as was before ſaid reſpecting debts of 
record k): which being done, the other creditors are with- 
out remedy, if there be no aſſets; unleſs the day of pay- 
ment in the one obligation is expired, and the day of pay- 
ment in the other obligation is not yet come; in which 
caſe, the former obligation is to be firit ſatisfied ; or unleſs 
there be ſuit commenced for ſome obligation, for then it 
is not in the power of the executor to diſcharge another 
obligation for which no action is brought, in prejudice of 
the former ſuit. But an executor may Suite Teton 
on one obligation, and plead that judgment to an action 
brought on another obligation. And if there be two obli- 


f 3P. Will. 2:2, Comyas, 255, f 2 New Abr. 4. 
3 Dyer, 23. xj k Page 
h 2 New Abr. 435. 
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who dies without Mill or Teſtament. 37 
gations, and the two ſeveral creditois bring ſeveral actions 
againſt the executor, he that firſt obtains judgment muſt 

ve firſt ſatisfied !._ | PR, | 
DzmTs upon judgments, recognizances, mortgages, 
bonds, and other like ſpecialties, ſhall carry intereſt : ſo 
intereſt hath alſo been allowed upon demands due by CO. 
venant, although it was obje cted that they were not ſiqui- 
dated, and only found in damages ®.——Intereſt.of an 
annuity being decreed by the lord chancellor from the very 
day it became due, Mr. Peere Williams adds 'a query as 
to this, and ſays, it ſeems the arrears ſhould carry intereſt 
only from the firſt day of payment next after the arrears 
of the annuity became due ; if payable half-yearly, then 
from the next-half-year day; if quarterly, then from the 
next quarter - day; and ſo has been the common rule in 
theſe eaſes a. Where a man prays ſatisfaction for a fim- 
ple contract debt, merely out of perſonal aſſets, a court of 
equity will of courſe direct the dels to be paid with intereſt, 
to be computed from one year after the teſtator's death o 


D zs by ſimple contract, which are the laſt ſpecies of 
debts to be paid, are ſuch where the contract upon the 
obligation ariſes, is neither aſcertained by matter of re- 
cord, nor yet by deed or ſpecial inſtrument, but by mere 
oral evidence, the moſt fimple of any; or by notes un- 
ſealed, which are capable of more eaſy proof, and there- 
fore are only better than a verbal promiſe ; and this laſt ' 
ſpecies of debts may be branched out into a variety of ob- 
ligations through the numerous contracts for money, 
which ate not only expreſſed by the parties, but virtually 
implied in law PF. Debts by ſimple contract, though poſt- 
poned to all others, an executor or admi N gel is bound 
to pay, as far as he hath aſſets 1. Yet if no ſuit is com- Fn 
menced againſt him, he may pay one creditor in equal 
degree his whole debt, though he has nothing left for the 
| reſt: for without a ſuit commenced, the executor has no 


1 2 New Abr. 434. Swiob. 457, tereſt on debts in a ſubſequent chap= 
m 14 Vin. Abr. tit. Intereſt, ter, page 203. 1 

u 1 P. Will. 841. |. p Black, Com. 2 V. 466 611. 
' Þ Barnard. 2429. See more of in- q 2 New Abr. 4444. 
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58 The Diſpoſal of a Perſon's Fftate, 
legal notice of the debt . And no action ſhall be brought 
whereby to charge an executor or adminiſtrator, upon any 
ſpecial promiſe, to anſwer damages out of his own eſtate; 
unleſs the agreement upon which ſuch action ſhall be 
brought, or ſome memorandum or note thereof {hall be in 
writing, and ſigned by the party to be charged therewith, 
eg other perſen thereunto by him lawfully authori. 


As to the intereſt a man hath in an apprentice, which, 
as we have ſeen, is a perſonal chattel, and will go. to the 
executort; it was held by Holt, chief juſtice, that. by the 
cuftom of London, the executor of the maſter ſhould put 
the apprentice to another maſter of the fame trades and 
that in other places, it would be very hard to conſtrue the | 
death of the maſter to be a diſcharge of the covenants; 
though he admitted that the covenant for inſtruction had 
been confidered as cancelled, but that he ſtill continued 
an apprentice with the executor as to maintenance a. And 
where an ation was brought againſt the executor, upon 
the covenant of the teſtator to teach an apprentice his 
trade; and after verdict for the plaintiff, it was moved, 
in arreſt of judgment, that this covenant-was perſonal to 
the teſtator, and did not oblige the executors, but only ob- 
17 the maſter during his life to teach the apprentice; 
the court was of opinion, that it obliged the executors 
alſo, and that they ought to ſee the apprentice taught his 
trade; and if they were not of the trade, they ought to 
aſſign him to another that is of the trade, ſo that he may 
be taught according to the covenant ; and judgment was 
given for the plaintiff. And where a maſter received 
with an apprentice 250l. and died within two years, the 
apprentice during that time having been employed onl 
in inferior affairs; it was deereed, after debts on ſpecial- 
ties were paid, that the executors ſhonld repay 250l. as a 
debt due on ſimple contract, deduQting after the rate of 
20l. a year for the maintenance of the apprentice, during 
the time he lived with his maſter x. e 


r Black. Com. 2 V. 2. 1. C. MH. 1 Lev. 157. 


s Stat, 29 Car. II. c. 3. ſect. 4. x Caſe of Soam againſt Bowden 
t Page co. - _ and Eyles, in the court of Chancer) 
1 Salk, 66. 0 M. 30. Geo. II. Ch. Ca, Fineh 396 


W Caſe of Walker and Hall. T. 
= In 
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* Is reſpect to legal and equitable aſſets; if a man poſſeſ- 
wy ſed of a term for years, mortgages it, and dies, leaving 
ez debts, ſome by bond, and ſome by fimple contract, the 
be quity of redemption is equitable aſſets, and ſhall be liable 
in o all the debts equally . A leaſe for years, or a bond, 


or grant of an annuity taken in a truſtee's name, being 
perſonal aſſets, ſhalt be applied in courſe of adminiſtrati - 
on:; that is, as has been ſhewn. The diſtinQion ſeems 
o be this: where there are legal aſſets, that is, aſſets which 


are liable at {aw without the help of equity, there the exe- - 
he cutor may apply them, according to the courſe of law, 
he phich allows and requires a preference to be made as hath 
ut deen mentioned; but where there are only equitable aſ- 


ſets, that is, aſſets which are not liable, without the help 


be df a court of equity, in ſuch caſe, the court will direct the 
55 application thereof, according to that courſe which ſeems 
ad oft equitable and juſt, that is, to pay-every creditor his 
ed ſhare in proportion i. So where the aſſets are partly legal, 
nd and partly equitable, although equity cannot take away 
on the legal preference on legal aſſets; yet where one credlitor 
1s has been partly paid out of ſuch legal affets, when ſatiſ- 
d, faction comes to be made out of equitable affets, the court 
to vill poſtpone him till there is an equality, in ſatisfaction 
b- to all the other creditors out of the equitable aſſets, p 
t; portionable to ſo much as the legal creditor has been Get. 
rs fied out of the legal aſſets b. Ts 

to Bur now to return to the ſubject of paying debts with 


legal aſſets in ſuch manner as the law requires. If one 
that hath a debt due to him from the deceaſed upon a 
fimple contract or the like, ſue the executor or adminiſtra- 


y 3 P. Will. 344. aſſets in their hands {although they 
2 2 Vern, 764. 3 P. Will. 342. could not be charged wich the value 
2 4 Burn's Eccleſ, Law, 297. To of the lands before fale) Yet ſome 


4 mine the difference between le - of the old caſes, conſidering the de- 

f gal and equitable aſſets where land viſee in the double character of truſ- 

hath been deviſed for payment of tee and executor, preferred the ſor- 

8 debts, « diſtinction has been made mer, and conſequently made the 
where the ſame perſons that were aſſets equitablez and the modern 
truſtees to ſell the land were execu- caſes incline ſtrongly to this con- 
tors, and where they were not. The ſtruction; yet it ſeems that where 

: generality of the old caſes determine an eſtate defcends/tothe 0 
that money ariſinz by ſale of land with the payment of debts, it will be 

; | deviſed to, or ſubjeft to the power legal aſſets, 2 P. Will. 416, Note 2 


of executors, to ſell for payment of 4 edit. 
debte and legacies, ſhould be legal b 4 Burn's Eccleſ. Law, 297, 
| Eg, tor 


/ 


tor for it, and there be debts: due to others upon bonds and 
fpecialties, unſatisfied; in this caſe, the executor or admi - 

niſtrator may not pay this debt, nor may he ſuffer the 
3 recover in his action; for if he doth, and he 
bath not aſſets beſides to ſatisfy the debts due upon bonds 

and ſpecialties, he muſt ſatisfy ſo much out of his own eſ- 
tate, as he hath ſo paid, ot ſuffered to be recovered from 
him; for in the caſe of an action brought, he is to plead 
and to ſet forth theſe debts upon ſpecialties, and to ſay that 
he hath no more than what is ſufficient to ſatisfy them; 
and thereby he ſhall bar the plaintiff in his action. In like 
manner it is, if one that hath a debt due to him from the 
deceaſed upon an obligation, ſue the executor ot admini - 
ſtrator thereupon, and there be debts due to others upon 
judgments, ſtatutes or recognizances, and the executor or 
adminiſtrator ſuffer the plaintiff to recover the debt due 

upon the obligation, for want of pleading the judgments, 
De. in this caſe he muſt pay ſo much out of his own eſ- 
tate, towards the ſatisfaction of the ſaid debts due upon 
judgments, Ac. as he hath paid of the debt due upon the 


bdbligation. But here it muſt be obſerved, that no judg- | 


ment or ſtatute that is-diſcharged, or is left and ſuffered to 
lie by agreement to bar others of their debt, ſhall be any 
bar to others that ſue for their due debts upon obligations, 
Sc. and there fore if any executor or adminiſtrator ſhall 
plead ſuch judgments, &c. in bar of any other debt ſued 
for by any other creditor, the creditor may, by ſpecial 
pleading, ſet forth this matter of covin, and avoid the plea 
and bar of the executor or adminiſtrator -. RE EI 


II an ation of debt againſt an executor, if the defen- 
dant plead fully adminiſtered, and any aſſets be found in 
his hands, although there be not to the value of the debt; 
yet the plaintiff ſhall have judgment for his whole debt of 
the goods of the teſtator d. But if it be found, that he had 
nothing in his hands ; the judgment ſhall be, that the plain- 
tiff ſhall take nothing by the writ, and ſhall not have judg- 
ment of the debt: for he hath waved this advantage by 
taking of the iſſue, and judgment is to be given upon the 
5 verdi Where a teſtator is much indebted, and the 
executor is de ſirous to be rid of the aſſets, his ſafeſt way is, 
to file a bill in chancery againſt the creditors, to the end 
they may, if they think fit, conteſt each other's debts, and 
diſpute who ought to be preferred in payment. 

'c Shep. Touch. 457. e Ibid, ; 15 

d 1 Koll's Abr. 929, f 2 Vern. 37. 
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DD naries ſhall and may proceed and call adminiſtrators 
to account, for and touching the goods of any perſon dy- 


ing inteſtate, and upon hearing and due conſideration 
thereof, ordert and make juſt and equal diſtribution of what 
remains clear (after all debts, ſunerals, and juſt expences, 
of every ſort, are allowed and deducted) ; and the fame 
diſtributions decree and ſettle, and compel ſuch admini- 
ſtrators to obſerve and pay the ſame, by the due courſe of 
his majeſty's ecclefiaſtical laws: ſaving to every dne, ſup · 
poſing himſelf or themſelves aggrieved, their right of ap- 
peal, as has been always in ſuch caſes uſed. But by the 
ſtatute of the 1 Jac. II. . 17. ſe ct. 6. it is provided, as 
was before mentioned s, that no adminiſtrator-ſhall be ei- 
ted according to the ſaid a of the aa & ag Car. II. c. 10. 
to render an account of the perſonal eſtate of his inteſtate 
{otherwiſe than by an inventory or inventories thereof), 
unleſs it be at the inſtance or proſecution of ſome perſon 
in behalf of a minor, or having a demand out of ſuch per · 
ſonal eſtate as a creditor or next of kin, nor be compella- 
ble to account before any the ordinaries or judges, by the 


. -- ß ˙ . , . ]⅛ LO. "a HS. IEP . •q ; OO 


l ſaid a impowered and appointed to take the ſame; other- 
a wiſe: than as is aforeſaid ;z any thing in the ſaid ad to the 
f contrary not w thſtanding . The account muſt be paſſed 
; before the (ame judge, or his ſurrogate or ſucceſſor, that 
' grants the adminiſtration.” ee. 
f Ir any perſon having intereſt ſhall call the adminiſtrator 
| to exhibit a true, full, and perfect inventor of the goods 


of the deceaſed which have come to his hands, and to give 
; an account of his adminiſtration thereof; he who is called, 
in ſuch caſe, is bound perſonally to exhibit ſuch inventory 
and account, and (if the adverſe party demand it) to take 
ö a corporal oath of the truth thereof h. And as proofs made 
| upon the account, at the inſtance of ſome one or more 
1 perſons having intereſt, do not bind others who are not 
1 parties to the ſuit; therefore, to prevent multiplicity of 
b Page 18, + > *h Oughton's Ordo Jad. 3 + 1s - 
E IE. Cs actions, 
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62. _ The Diſpeſal of a Perſon's Eflate, _ 
actions, it behoves the adminiſtrator, when he is cited by 
any one of the parties to render an account, to cite the 
next of kindred in fpecial, and all others in general, hav- 
ing or-pretending to have "intereſt in the goods of the de- 
ceaſed to be preſent, if they think fit, at the rendering and 
paſſing the account. And then upon their appearance, or 
contempt in not appearing, the judge will proceed to give 


ſentence; and the account thus determined will be final i. 


A executor. or administrator ſhall be allowed all rea- 
| fonable expences, as well in law-ſuits, as for other honeſt 


purpoſes: And this reaſonableneſs of expences to be ſuch, 


as that he may receive thereby neither profit nor Jofs . 
And therefore he ſhall be allowed his expences m ſecular 


courts, over and above ſuch coſts as were allowed there l. 
5 1 ES 43 ; 8 r 46 46 V 


Is an aktion of debt upon a bond entered into by an 
adminiſtrator to the ordinary, upon taking letters of ad- 
miniſtration, the queſtion was, whether an adminiſtrator, 
by virtue of this obligation, was bound to go, and give in 
his account in the ſpiritual court without being cited? And 


by Hok, chief juſtice, who delivered the opinion of the 


court, 1. It appears bv the ſtatute of Edward III. that an 


executor was compellable to account before the ordinary, 


and ſo was an adminiſtrator: but that the ordinary was to 
take the account as given in, and could not oblige them 
to prove the items of it, nor ſwear to the truth of them. 
So it was if a creditor ſued in the ecclefiaſtical court; for 
he had a proper remedy at common · law. But if a lega- 
tee had ſued for an account in the eceleſiaſtical court, the 

defendant before the ſtatute was compellable to prove the 


whole account; for the legatee had no other remedy, and 


the ecckfiaftical court, which had a juriſdiQtion of lega- 
cies, could not otherwiſe do right : yet in ſuch a caſe, if 
the executor would pay him, he could-not tue farther, | for 
he had right done him, and the executor was not liable, 
but of neceſſity that right might be done. 2. A perſon 

entitled to diſtribution on the 22 Car. II. is in conſequence 
entitled to ſue for an account as a legatee was; ſor the 
next of kin is a legatee by the ſtatute, and as a ſtatute le- 


gatee, ſhall have the ſame remedy as the other legatet 


i Oughton, 3 g 5 ; | L Floyer's P 's Prack. ir 
n 8 1 Floyer's Proctor's Pract, 37 
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might before the ſtatute. The condition of an admini- 
ſtration bond was, to acesunt when required: therefore 
he was not to account before he was legally cited, which 
could not be ex officio® ; and therefore the ſtatute of Jac. 
II. whereby the ordinary is prohibited from eiting him in 
ex officio, had really no effeQ at all, for the law was ſo be- 

| fore: but fince the ſtatute of Car. II. the condition of ad- 

. miniſtration bonds being, that he account at a day certain, 

be muſt account 4ccordingly at his peril, and that without 

i citation or ſuit; and this acebunt muſt be in court; ang 

if he comes/at the day, and no court is held, he ſhall be | 

* excuſed : for he may plead he was there ready, and no _ 

| court held. But then this account is not examinable, un- 

* leſs a paſty intereſted comes in and controverts ĩt 4. 


Ir is ſaid the ordinary hath but u lame juriſdickion, and 
| there being no negative words in the ſtatute of Car. II. a 
bill for diſtribution properly lies in ehancery . And where 

the ſurplus of the perſonal eſtate for want of diſtribution 
by a will is diſtributable, ther can be no ſuit for it in the 
ſpiritual court . Where a man died inteſtate, and hie 
wide took out letters of adminiſtration to him :; the in- 
te ſtate d brother cited the widow into the ſpiritual court, to 
make diſtribution. of her. deceaſed-huſband's eftate.. 'The * 
widow there ſuggeſts, that the brother had goods of the 

_ inteſtate-in his hands to the value of 200l. And upon.thi 
the ſpiritual court orders hien to bring the 200l. anto-court, 
to the end it may be diſtributed- And for not bringing it 
in, they excommunicate him. Upon which he moves in 
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| the King's-bench for a prohibition; and it was granted as 
; tothe whole proceſs that compelled. him te bring in the 
| 2001; For by the court, the ſpiritual court hath power to 
: make diſtribution of the eſtate, when it comes in, but not 
7 to fetch. it in; becauſe that is to hold plea of debt; but the 
ſpiritual court might refuſe, in this caſe, to proceed to dii- 
tribution, until the brother had brought in the 200l, bur 
| they cannot cxcoinmunicate him for not bringing it in 4. 
; in K q page 14. 355 5 6 Mod, 247. Str, 865, . . 
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wHar Tar ADMINISTRATOR: 15 10 OBSERVE 
| "BEFORE HE MAKES DISTRIBUTION. Mig 


BY the ſtatute of 22 and'ag Car: II. c. 10 ie we 

have ſeen that ordinaries may call adminiſtrators to 
account, and order and compel them to make diſtribution”; 
it is enaQed, to the end that a due regard be had to cre- 
ditors, that no ſuch diſtribution of the goods of any perſon 
dying inteſtate” be made, till after one year be fully expi- 


. red aſter the inteſtate's death; and that ſuch; and every 


one, to whom any diſtributjon and ſhare ſhall be allotted, 
hall give bond with ſufficient ſureties in the eccleſiaſtical | 
_. courts, that if any debt or debts truly owing by the inteſt- 
ate ſhall be afterwards ſued for and recovered, or othetwiſc 
duly made to appear; that then, and in _ ſuch caſe, 
he or ſhe ſhall reſpectively refund and pay back to the ad- 
miniſtrator, his or her rateable part of that debt or debts, 
and of the coſts of ſuit and charges of the adminiſtrator, 
by reaſon of ſuch debt, out of the oe and Fn vg as 
e allotted to him or W 


By the ſtatute of the 20 Goo- in. c. 28. it is nated, 
"tha after the firſt of June 1780, there ſhall be charged on 
every ſkin or piece of vellum or parchment, or ſheets or 
piece of paper, upon which ſhall be engroſſed, written, or 
printed, any receipt or other diſcharge, for any legacy left 
BY any "will. or other teſtamentary inſtrument, or for any 
' ſhare or par of a perſonal eſtate divided by. force of the 
itatute of diſtribution, or the cuſtom of any provinge or 
place, the amount 1 ſhall not exceed the value of 
20l. a ſtamp duty of 2s. 6d. And where the amount 
thereof ſhall-be ofthe value of 20l. and not amounting to 
100l. a 1 duty of 5s. And where the amount ſhal] be 
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uu dies without Will or Teſament. 6 ö 
of the value of 100l. and upwards, a ſtamp duty of 20. 
And that ſuch receipt or other diſcharge ſhall be ſtamped 
before ingroſſed, written or printed; and if the ſame is not 
ſtamped as by this act is directed, or ſhall be ſtamped for 
a lower duty than as aforeſaid, no ſuch receipt ſhall be 
pleaded, or given in evidence in any court, or admitted 
in any court to be good, uſeful, or available in law or 
equity. And by the ſtatute of the 23 Geo. III. c. 58. it 
| is enacted, that from the firſt of Auguſt 178 3, the follow- 
; ing additional duty ſhall be added to the above, viz. on 
every ſkin. or piece of vellum or parchment, or ſheet. or 
piece of paper, on which ſhall be ingroſſed, written or 


A N receipt or other diſcharge, for any legacy left 
4 y will or other teſtamentary inſtrument, or for any ſhare 
of a perfonal eſtate divided by force of the ſtatute of diſ- 
4 _ tributions, or the cuſtom. of any province or place, the 
u amount whereof Tall not exceed the value of 20k there 
Y ſhall be charged an additional ſtamp duty of 28. öd. And 
| where the amount thereof ſhall. exceed the value of 201. 
! and not amount to 100l. an additional ſtamp duty of 58. 
qd And where the amount thereof ſhall be of the value of 
. 100l. an additional ſtamp duty of 20s. and a like addition- 
6 al ſtamp duty upon every further ſum of 100l. So by this 
latter act, the receipt or diſcharge, that by the former was 
to be on paper or parchment ſtamped with a 28. 6d. ſtamp 
. muſt now be on paper or parchment ſtamped with a 58. 
4 ſtamp. And where it was to be a 58. ſtamp, it muſt now 
a be a 10s. ſtamp. And where it was to be a 208. ſtamp, it 


muſt now be a 40s. ſtamp. And if the legacy . onal 
eſtate amount to 200l. the receipt or diſcharge for the fame 


muſt be on parchment or Jet Canes Wien a 6os. ſtamp, 
4 and ſo for as many hundred pounds as there ate more 
1 than fool. there muſt be fo muy 20s. added to the firſt - 
4 | forty; as for F the legacy or perſonal eſ- 
f tate, for which there is to be a receipt or diſcharge; ſhould. 
| amount to 100l. then the paper ee e on Which it 
' is to be written, printed, ot jpgtofled, muſt have ſhereon 
® a 4os. ſtamp; if it ampunt to 200l. a Sos, ſtamp; if it 
of amount to 30ol. an 80s. ſtamp ; and fo for as many hun- 
„ cred pounds as f amen 10 more chan 30ol. e many 
„ wege 2er muſt be added do be 6s. 
bs Bor in this latter act is contained a proviſo, that no- 
| thing therein contained Gal, extend to charge with the 
of . C aadditienal 
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additional duties, by this aß impoſed, any lega 
will or:other teſtamentary inſtrument, or any 


tute of diſtributions, or the cuſtom of any province or 


place, which ſhall be left to the wife, children, or grand- 
. ebildren, of the perſon making ſuch will, or ſhall be divi · 
ded amongſt them by force of the ſaid ſtatute or euſtom. 


80 here it may be obſerved that, the wife, children, and 


grandchildren, are exempt from the duties to which others 
axe liable hy this act, but not from thoſe of the former 
act; therefore for any legacy or perſonal eſtate, the a- 


mount whereof ſhall: not excecd-the value of 20. their 
receipt, or diſcharge, muſt: be on paper os parchment, 


ſtamped with a. 28. 6d; ſtamp. And where the amount 
hall be of the value of 20l. and not to the amount of 100. 


ſuch receipt or diſcharge muſt be on paper or parchment, 


2 with a 58. ſtamp. And where the amount ſhall 
be o 


f the value of 100k and upwards ; on paper or parch- 
ment, ſtamped with a 208. ſtamp. By the words and up- 
wards, ve may obſerve the wife, children, and grand- 


children, are not liable to more than a ſtamp duty of 208. 


if what they receive ſhould amount to more hundreds of 


pounds than the firſt 100). for, till this latter act took 


810 rio THE SECOND. 
or waxing DISTRIBUTION 


: BY the Aatute 22 and 23 Car. II. after debts, and fu - 


neral expences are paid, the ſurpluſage of inteſtates 


eſtates (except the eſtates of femes covert; that is, marri- 


ed. women, to which their huſbands have a right, as be- 


fore mentioned ©) ſhall, after the expiration of one full 


ar from the death of the inteſtate, be diſtributed in the 
following manner : one-third ſhall go.to the widow of the 


inteſtate, and the reſidue in equal proportions to his chil- 
or if the children be dead, to their repreſentatives, 


dren, f if | 
that is, their lineal deſcendants, But no child of the in- 


teſtate (except his heir at law) on whom he ſettled in his 
lifetime any eſtate in lands, or pecuniary portion, equal to 
the diſtributive ſhares of the other children, ſhall have any 
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att in the furpluſage with their brothers and ſiſters; but 
if their eſtates, fo given them by way of advancement, are 


> 


not quite equivalent to the other ſhares, the children ſo 
advanced ſhall now have fo much as will make them 
equal f. But the heir at law ſhall have an equal part in the 
diſtribution with the other children, without any confider- *- 
ation of the value of the land, which he hath by deſcent, 
or otherwiſe, from the inteſtate. | 


By this ſtatute the heir at law ſhall not abate, in reſped 
of the land which he hath by deſcent, or otherwiſe, from 
the inteſtate; yet if he hath had any advancement from 
his father in his lifetime, otherwiſe than by land as afore- 
ſaid, he ſhall abate for the ſame in like manner as the 
other children. And ſo it ſeems that coberreſſes ſhall bring 
together into hotchpot, fuch advancement (not being 
lands) as they ſhall reſpectively have received from their 
father, before they ſhall be entitled to recover their ſeveral 
diſtributive ſhares, agreeable to the general purport of the 
act; which is evidently to promote an equality as much 
ufo 


Tus word botchpot is generally underſtood to ſignify 
mixing and blending together, and conveys much the 
ſame idea as the words collatio bonorum®, which in the ci- 
vil law is anſwerable to the word botchpot, and fignifies, 
that if a child advanced by the father, doth, aſter his fa- 
ther's deceaſe, challenge a child's wg with the reſt, he 
muſt caſt in all that he had formerly received, and then 
take out an equal ſhare with the others i. 0 . 


Inv teſpect to borough-engliſh lands, which by cuſtom, 
deſcend to the youngeſt ſon, as we ſhall again ſee in the 
enſuing chapter * ; it became a point upon the ſtatute of 
diſtribution, whether the youngeſt ſon (to whom the land 
deſcended by the cuſtom of borough engliſh)-ſhould abate 
for theſe lands, or ſhould be confidered as an heir at law, 
who by the ſtatute is to have a diſtributive ſhare, without 


f Black Com. 2, V. 316, $16.--- tisfeQtion of the covenant. 1 P, 
If the inteſtate's huſband covenanted Will, 324. Note 1. 4 edit. 
to leave his wiſe a certain fam, and g 4 Burn Eccleſ;, Law, 332. 
her diſtributative ſhare comes to a= h Black, Com. 2 V. 190. 
dove that ſum, the latter is a ſatiſ= i Jac, Dict. tit. Hotchpot, 10 edit, 
faction; and this hath been confi» k Page 100, CN. x 
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any allowance for lands by deſcent. And it was ruled by 


Sir-Joſeph Jekyll, maſter of the rolls, that he ſhould allow 
for theſe lands l. Vet where a man was poſſeſſed of a 
perſonal eſtate, and ſeiſed of a eopyhold in fee, which 


was in the nature of borough-engliſh, and the queſtion 
was, whether the youngeſt ſon, upon whom the copyhold 
* deſcended, ſhould have an equal ſhare with the other 


children of the perſonal eſtate, exclufive of the copyhold, 
or only ſo much as with that copyhold would make his 


portion equal to that of the other children. By lord chan- 
_ cellor Talbot: The heir at law is the eldeſt ſon, and not 
the heir in borough-engliſh ; and the exception in the ſta- 


tute extends only to the eldeſt ſon. Vet nevertheleſs the 


ing the borough-engliſh eſtate into hotchpot; there be- 
ing no law to oblige him to do this, but only this ſtatute, 


youngeſt ſon, who is heir in borough-engliſh, ſhall no 


and there are no words in the ſtatute that require it: for 


* . 
-- 


the ſtatute ſpeaketh only of ſuch eſtate as a child hath by 
ſettlement, or by advancement of the inteſtate in his life- 
time. And it was decreed, that the youngeſt ſon ſhould 
have an equal ſhare with the other children, without re- 


gard to the value of the borough-engliſh eſtate. And the 


rmer caſe coming after this before the lord chancellor 
Talbot, he reverſed the decree of. the maſter of the rolls, 


and decreed agreeable to this latter caſe ®. 


- In reſpe@ to what ſhall be an advancement, ſo as to 
come within the meaning, of the ſtatute, we may obſerve, 
it hath been determined, that ſmall inconſiderable ſums, 
occaſionally given to a child, cannot be deemed an ad- 


vancement or part thereof. Thus maintenance money, 


or allowance made by the father to his ſon at the uniyer- 
fity, or in travelling or the like, is not to be taken as any 
part of his advancement, this being only his education; 
and it would create charge and uncertainty to enquire mi- 
nutely into ſuch matters. So, putting out a child appren- 
tice, is no part of his advancement z for it is only procu- 
ring the maſter to keep him for ſeven years inſtead of the 


parent. But the father's buying an office for the ſon, 


though but at will, as a gentleman penſioner's place, or a 


commiſſion in the army, theſe are adyancements pro tanto, 
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vf dies without Will or 
that is, for ſo much ®. And a provifion made by a marri- 
age ſettlement, although it is in the nature of a purchaſe®, 
is ſuch an advancement as that a child claiming a diſtri- 
butive ſhare, ſhall firſt 'bring the ſaid advancement into . 
botebpot. As where the father, on his ſon's marriage, co- 
venanted, in caſe of a ſecond marriage, to pay the firſt ſon 
by the firſt wife 500]. There' was a ſon, and ſeveral other 
children of the firſt marriage. The father of theſe children 
died inteſtate ; and by the eourt it was agreed, that the heir 
muſt bring the 500l. into hozcbpot, although in nature of a 
purchaſer under a marriage ſettlement . So where a man 
on his marriage entered into articles, in conſideration of 
the marriage, and of 4000l. portion, to ſettle an eſtate to 
raiſe portions for daughters, in caſe there were no ſonss 
that is to ſay, if but one daughter the ſum of 5000l. if two 
or more then the ſum of 6000. equally amongſt them, to 
be paid at their reſpeQive ages of 18 years, or days of mar- 
riage, which ſhould firſt happen; and 80l. a year mainte- 
nance in the mean time to each daughter. The marriage 
took effe z and they had iflue one daughter only, and na 
ſon. 'Then the wife dies. Afierwards the man marries a 
ſecond'wife; and had by her a ſon and a daughter, and 
died inteſtate, leaving a perſonal eſtate to the amount of 
20,000]. The daughter by his firſt wife, at that time, was 
about 12 years of age; and ſometime after married one 
Mr. Edwards ; and they brought their bill, to have an ac- 
count of the perſonal. eſtate of the wife's father, and their 
diſtributive ſhare thereof. And the only queſtion was, 
whether the 5000l. ſhould not be looked upon to be ſo far 
an advancement of the plaintiff, the wife of Mr. Edwards, 
that if ſhe would have any farther ſhare of her father's per- 
ſonal eſtate, they muſt bring this 50006l. into hotabpot. And 
the court confiling of King lord chancellor, aſſiſted by 
Raymond chief juſtice, and the maſter of the rolls, and 
Price and Forte ſeue juſtices, were all clear of opinion, that 
this was an advancement by the father in his lifetime, within 
the meaning of the ſtatute, though contingent and future 
ſo that ſhe could not have that and hee diſtributive ſhare 
likewiſe. And accordingly the decree was pronounced . 
u 3P, Will, 317. Vill, or gift, and not as heir at law, 
„ Purchaſe means any method of this is a purchaſe, 2 Lill, Abr, 497, 
acquiring an eſtate otherwiſe than p 2 Vern, 638. 8 
by deſcent, Black. Com, 1 V. 414. 4 Caſe of Edwards and Freeman, 
And where s perſon takes any thing 1 Abr, Eq. Caf, 249. 
trom an anceſtor or others by 400, : IE 74 
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Ir the father ſettles a rent out of his lands upon 
nger child, this is an advancement; ſo likewiſe if he 
deed ſettles an annuity upon a child, to commence af- 
ter his death, this is an advancement for ſo much: and by 
the ſame reaſon, a reverſion ſettled on a child as it may be 
valued, is an advancement alſo r. And if a child who has 
received any advancement from his father, ſhall die in his 
father's lifetime, leaving children; ſuch children ſhall not 
be admitted to their father's diftributive ſhare, without 
bringing their father's advancement into botchpot; as where 
à father had ſeveral children, and in his lifetime advanced 
dne of them. The child, thus advanccd in part, died in 
his father's lifetime, leaving iſſue. Afterwards the father 
died inteſtate, poſſeſſed of a couſiderable barns eſtate. It 
was ruled, that the iſſue of the dead child myſt bring into 
botchpot what their father received in part of advancement, 
as he, if living, muſt have done; as that the iſſue ſtands 
in the place and ſtead of the father, claims under him, and 
cannot be in a better condition than the father, if living, 
would have been, and had claimed his diſtributive ſhare . 
=——A child, partly advanced, ſhall bring in his advance- 
ment only amongſt the other children; ſo that the wife 
mall have no advantage of it .. lt is ſaid that whatever 
à child receives out of the mother's eſtate ſhall not be 
brought into botcbpot. As in the cafe of Holt and Frede- 
rick, 2 Peere Williams, 356. Martha Frederick, whe 


married one Holt and ſurvived him, had three children, 


al eſtate ; and that the act ſeems to include thoſe within 


two ſons and a daughter, and having out of her own ef 
tate, given 1000]. to her daughter in marriage, died in- 
teſtate, leaving thoſe three children ; and the queſtion 
was, whether the daughter who had received this 1000]. 
from her mother, ought to bring it into botchpof, before ſhe 
ſhould receive any further ſhare of her mother's perſonal 
_ eſtate. The lord chancellor King ſaid, it weighed with 
him, that the act of diſtribution was grounded upon the 
cuſtom. of London, which never affected a widow's perſon- 


the clauſe of botchpot, who are capable of having a wife as 
well as children, which muſt be huſbands only. And ſo 
Er. caſe (without much debate) his lordſhip ruled, that 
the daughter ſhould not bring the 10001. which ſhe had 
received in her mother's lifetime, into botchpor. 


r 2 p. Will. 141; 444. 44 um Rectal, Law, 229. 
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inteſtate's children hath died leaving children. 2. Thitt 


theſe, though they are called brothers and. 
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By what has been ſaid, it may be perceived, that, where 
the inteftate leaves a widow and children, or the rep! _ 
ſhall go 


tatives of children, one third of his perſonal eſtate 
to his widow, and the reſidue to his children; or if dead, 


to their repreſentatives, that is, their lineal deſcendants, 
ſuch of the children, or the repreſentatives of ſuch of them, 
as have been advanced as aforeſaid, firſt bringing ſuch ad- 
vancement into hotchpot, in caſe they Thovſe to claim 
their diſtributive ſhare; and of ſuch advancement, when 
the ſame ſhall be ſo brought into hotchpot, the widow ſhall 
have no advantage. Now we may confider how the reſt- 


due of the inteſtate's eſtate is to go to his chilllreng or if 


dead to their repreſentatives, that is, their hineal/deſcen- 


dants. And here we may obſerve, the doctrine aud [limits 
of repreſentation, as laid down in the ſtatute of diſlribart- 
ons, ſeem to have been principally borrowed from the ei- 


vil laws whereby it will ſometimes happen that perſonal | 


eſtates are divided p capita, as when every claimant 
claims in his own rightz and fometimes per /tinpor, ab 
when the claimants claim by repreſentation, or in the ragit 
of another. They are divided per capita to every one an 
2 ſhare, you all the wagon Baan in their own 
rights, as in degree of kindred, and not by repreſen- 
tation in the right of another perſon . Tha ta may be 
rightly underſtood, let us firſt ſuppoſe that neither of the 


the inteſtate's children ate all dead ; whether they were 
two, or three, or more; each of them having left chien; 
as it may be, one of them two, another three, or ment. 
3. That ſome of the inteſtate's children are living, and 
1 that thoſe who are dead have each left 


- As to the firſt ſuppoſition, it is ſufficiently clear, that it 
neither of the inteſtate's children hath died leaving chi- 
dren, the re ſidue as aforeſaid, or the remainingitwo-thirds 
after the wife has had her third, ſhall be equally divided 
between all the children of the inteſtate; as in this caſe 
they all elaim in their own tight: and where a man mar- 
ries a woman, and hath iſſue by her, as it may be, fons 
and daughters, and the wife dying, he marries another 
woman, by whom he hath alſo ſons and daugiiters: now 


equal diſtribution to be made . And thus it would be, 


- 
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brothers and ſiſters of the-half-blood ;: becauſe they had 
not both but one father and mother : yet between theſe 
no diſtinction is, or (as I conceive) ever was made; but in 


reſpe & to collaterals *, who may take where there are no 


lineal deſcendants ; there are ſeveral precedents of judg- 


ments given fince the ſtatute, allowing the half-blood to 
have but an half ſhare : but now theſe are upon the ſame 


footing with the whole blood, in reſpe& to what they are 
entitled to in the diſtribution of perſonal eſtate ). Yet, in 
reſpe& to real eſtate, the whole blood is always preferred, 
and the half blood is no blood inheritable by deſcent, as 
we ſhall. ſee in the enſuing chapter *. Where a father 


leaves behind him one or more children, and his widow 


ſhall happen to be with child, the child in the mother's 
womb will be reckoned among the children of the de- 


ceaſed ;z and if the other children ſhould proceed to a par- 


tition of the eſtate, it will be neceſſary to lay aſide one 
ſhare for the child that is to be born, and to name a cura- 


tor to it, who may take care of its intereſt a. But this pro- 


viſion is rendered more effectual by the ſtatute; which, 
as we have ſeenb, requires that no diſtribution ſhall be 


made till aſter the expiration of one year from the inteſt - 


Ate's death, within which time the child will be born. 


As to the ſecond ſuppoſition, as that the inteſtate's chil 
dren are all dead, whether they were two, or three, ot 


more, each of them having leſt children, as it may be one 


of them two, another three, or more; in this caſe, where 
there be only grandchildren, their fathers or mothers re- 


ſpectively having died in the lifetime of their grandfather, 


e grandchildren take in their own right, and not by re- 
preſentation of their father or mother deceaſed ; and the 


courts, where diſtributions are cognizable, will order _ 


there were only great-grandchildren of the inteſtate, both 


his children and grandchildren having all died before him. 


As to the third ſuppoſition, as that ſome. of the inteſt- 
ate's children are living and ſome dead, and thoſe that are 


dead have left children in this caſe, the grandchildren 
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wp dies without Will or Teflamemt, 73 
take by repreſentation, and not in their own right, and 
the iſſue of each deceaſed child ſtand in the place and 
ſtead of their deceaſed parent. As ſuppoſe the inteſtate to 
have had three children, A, B, and C, and one of theſe 
children to be dead, as it may be A, leaving three chi 
dren, and another dead, as it may be B, leaving two; then 
the diſtribution muſt be one third to A's three children, 
another third to B's two children, and the remaining third 
to C, the ſurviving child. But if C had alſo died, and left 
yo iſſue, then A's and B's five children, being all in equal 
degree of kindred, would take in their own right, each of 
them an equal ſhare, in like manner as is juſt before men- 
tioned under the ſecond ſuppoſition. „ 


Br this we may perceiye in what manner the inteſtate's 
perſonal eſtate is to be diſtributed, where he has leſt a wiſe 
and children, or repreſentatives of children. But before - 
we conclude this, and proceed to another part of the ſta- 
tute of diſtributions, it may be proper to obſerve, that if 
the inteſtate leaves but one child, or the repreſentative, 
that is, the lineal deſcendant of one child, ſuch. one child, 
or the repreſentative of ſuch, will be entitled to the ſame 
ſhare. in the diſtribution, as if there were more than one; 
for where there is only one perſon that can take, the ſta- 
tute veſts the right in that perſon d. And although by the 
ſtatute, no diſtribution is to be made within an year; yet 
the right of the diſtributive ſhare veſts immediately on the 
inteſtate's death. As where a perſon, intitled to a diſtri- 
butive ſhare of an inteſtate's eſtate, died within a year aſter 
the inteſtate, it was decreed that the fhare of the deceaſed 
perſon was an intereſt veſted and tranſmiſſable to his exe- 
cutors or adminiſtrators ; for in this ſenſe the ſtatute makes 
a will for the inteſtate, and it is as if a legacy. was be- 

ueathed and . a year hence, which would plainly 
bon intereſt veſted preſently ©. 5 „„ 


Br the ſtatute 22 and 23 Car. II. c. 10. ſect. 6. In caſe 


there be no children, nor any legal repreſentatives of them. 


then one moiety of the inteſtate's eſtate is to be allotted 
to the wife of the inteſtate; and the reſidue to be diſtribu- 
ted to every the next of kindred of the inteſtate, who are 
in equal degree, and thoſe who legally repreſent them. 


46 f. Will. 3e. | e 3 P. Will, 49. 1 
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* ue Diſpoſal of c Perſon's Eftare, 


Br ſect. J. No reprefentation is to be admitted among 7 
Collaterals after brothers and ſiſters children f. And in 2 
_ *caſe there be no wife, then all the ſaid eſtate is to be diſ. 1 

tributed to and amonegft the children. And in caſe there 1 
be no child, then to the next of kindred in equal degree b 
ef or unte the inteſtate, and their legal repreſentatives, as | 
Hx xe ve may peret ve, that where the inteſtate leave b 
nd child, or any legal repreſentative of a child, that i, b 
lineal deſcendant, there the wife has a moirty, or one-half 2 
of his perſonal eſtate; and if there be no wife, then all th. it 


. eſtate is to be diſtributed amongſt the children; and if 
there be no child, then amongſt the next of kindred in 
equal degree of or unto the inteſtate. - But if there be x 
child, or repreſentative, that is, lineal deſcendant, then the 
next of kindred will be totally excluded. For if a perſon 
gies inteſtate, leaving a deſcendant of either ſex, or of 
whatſoever degree, ſuch deſcendant is to be preferred to all 
_ aſcendants and collaterals; and herein agree the civil, 

eation, common, and ſtatute laws BE. So it there be chib 
Aten, dr repreſentatives of children, and no wife, we mult 
obſerve what has been before faid reſpeRing children that 
have been advanced, bringing fuch advancement into 
hotchpotz and then how the eſtate is to go to the inteſt- 
_ ate's children, or if dead, to their repreſentatives; as here 
diſtribution muſt be made of the whole perſonal eſtate, in 
the ſame manner as where there is a wife, diſtribution 
muſt be made of two-thirds. e 


S Tas grgga reg = 


rrusos having proceeded, as far as relates to the intell· il © 
_ ate's widow and children, before we enter any farther into . 
the ſtatute of diſtribution, we may take notice of the ſta- * 
tute of 1 Jac. II. c. 17. whereby it is enacted, that if aſtet ſt 
the death of a father, any of his children ſhall die inteſt - th 
ate, without wife or children, in the lifetime of the mother; tt 
every brother and ſiſter, and the repreſentatives of them, 1 
ſhall have an equal ſhare with her. Before this ſtatute, if 4 
z child had died inteſtate, without a wife, child or father, 
the mother would have been intitled to the whole perfonal 
eſtate i; as the father ſurviving is at this day*: and the 
I See this explained : 14 Burg's Eccleſ, Law, 249, 
8 4 Burn's Eeclel. we. 47 a Ls P. Will, 48. SV "0; ws 1 


h See page 70-73. 
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ED becaule-the mother 
ao marry and carry away all to another huſband l. 
Upon this ſtatute it has been determined, chat where, after 
the death of the father, the ſon died inteſtate without iſſue 
but leaving à wife, a mather, three brothers, a ſiſter, and 
two nicce}, the children of a deceaſed brother ; thatthis 
is within the ſtatute, and that the inteſtate's wife ſhall have 
but one moiety; and as to the other moiety, the inteſtate s 
brothers and fiſters, and the two nieces, ſhall come in for 
an equal ſhare with the mother m. But if there be no bro» 
ther or fiſter, or repreſentative of brother or ſiſter, then it 


is out of the ſtatute, and the mother ſhall have the whole, 


25 the had before the making of it a, Hence it is obvious, 
that if a child dies without iſſue, then comes in the father; 
if the father be dead, then come in the mother, brothers, 
and fiſters; but, if there be no brother or ſiſter, or repre- 
ſentative of a brother or fiſter, which muſt be a child or 
children (as has been determined upon the conſtruftion of 
the ſtatute of Car. II. o, and it is the fame in'relpe of this 
ſtatute of Jac. II. ); than the mother takes the whole, or 
the half where there is a wife, and the whole where there 
is no wife : as the father always doth if living, and that in 


excluſion of the inteſtate's brothers and ſiſters, and their 
children. A brother or 'fiſter of the half blobd hall 


have an equal ſhate with thoſe of the whole blood 4. And 
upon the conſtruction of the ſtatute of Car. II. it has been 
determined that a $o/*humows brother or ſiſter, or brother 
or ſiſter born after the father's death, ſhall ſhare equally. 
with the other brothers and ſiſters r. But upon the con- 
ſiruQtion'of this ſtatute of Jac. II. it was wt whe- 
ther a po//bumous ſiſter was entitled to a ſhare of her bro- 
ther's perſonal eſtate equally with her mother? and after 
many arguments had thereon, lord chancellor Hardwick 
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51 The Diſooſal of « Perſon's Plate,” 

I Inreſpe& to how diſtribution is to be made, between 
the inteſtateꝰs mother, brothers and ſiſters, we may obſerve 
that, each of theſe ſhare alike; as where a man died in- 
teſtate, and without iſſue, leaving a wife and ſeveral bro- 
thers and ſiſters, and his mother living, Se wife, under 
the ſtatute of Car. II. takes a my and 2 queſtion arj- 
fing upon the ſtatute of Jac. H. how the other moiety 
ſhould' be diſtributed, whether the mother ſhould have the 
whole, or only a diftributive ſhare with the brothers and 
ſiſters ; a bill was brought, in order to have the opinion 


- of the court. Upon a hearing, the lord chancellor King 


was clearly of opinion, and decreed that the mother ſhould 

ave no more than a ſhare of the other moiety, with the 
brothers and fiſters of the inteſtate ; for the intent of the 
ſtatute was, to put the mother (who before ſtood upon the 
ſame footing with the father) in the ſame ſtate and cond; 
tion with theſe collaterals ; ſo that whenever ſhe is intitled, 
they ſhall have an equal ſhare with her l. But where 

man died inteſtate, leaving a wife, and a mother living, 
and children of a brother deceaſed ; theſe children, as ie- 
ſentatives of their father, bringing a bill to have one 
f of the moiety of the inteſtate's eſtate, the wite being 
intitled to the other moiety, and the mother (as they in- 
fiſted) to have only an equal ſhare with them; lord chan- 
eellor Hardwicke ordered the refidue of the inteſtateꝰs ef- 
tate, after ſatisfaction of debts, to be divided into four equal 
parts; 'two-fourth parts thereof to go to the widow, one · 
fourth to the mother, and one-fourth to the brother's chil 
dren . If a brother or fiſter is living, and alſo children 
. of 2 deceaſed brother or fiſter, ſuch children will take pr 
| Firpes as hereafter mentioned (p. 81.) 1 


- HAvinG proceeded thus far with the ſtatute of 1 Jac, 
I. we may now return to that part of the ſtatute of diſ- 
tributions that relates to collaterals, and the inteftate's next 
of kindred in equal degree, fo proceed gradually from the 
neareſt to the moſt diſtant relations; and here we may firſt 
take notice of what is ſaid relative to collaterals, and then, 
of what is ſaid relative to the inteftate's next of kindred, 
in equal degree. As to collaterals the ſtatute ſays, © There 
is no repreſentation admitted among collaterals after bro- 


t Caſe of Keilway and Keilway, u Caſe of Stanley and Stanley, 
. Geo, I Bu. 009 = MiY 14, 1739, 3 At 4h, 
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dat othing ); 
yet, as the lord chancel- 
; E Shots $* 4 ; is { 
As to the part of the ſtatute where it is ſaid, 6 The 


mentioned it may be perceived, that theſe words, their 


ft legal repreſentatives,” are wholly confined to the inteſ- ? 
bh tate's brothers and fiſters, and that no repreſentation is I 
F admitted among collaterals after brother's and fiſter's chil- 7 
* dren; by which the number of perſons intitled are leſs 1 

than they otherwiſe would be. We may now conſider | 
1 who are thoſe next of kindred in equal degree of or unto. | 


if the inteſtate, that may be intitled to his eſtate ? and here 


xt we 1 obſerve that, kindred are diſtinguiſhed. either by 
he the right line or by the collateral. The right line is of 
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> parents and children, computing by aſcendants and deſ- 
cendants ; the collateral line is between brothers and ſiſ- 


n : ; 4 4 5 
! ters, and the reſt of the kindred, among themſelves. }. 
„ Thoſe of the right line are reckoned upwards as parems,. 
re hoſe of the tight line are reckoned upwards as parents, 
o- a Caſe of Maw and Harding, % y Caſe of Bower nod Litele wood, 
ern. 233. | . 
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or downwards as children; thoſe of the collateral line are 
reckoned: ex tranſverſo, or fide ways, as brothers and fif- 
ters, uncles and aunts; and ſuch as are born from them =. 
Amongſt thoſe there are different degrees of kindred, 
which are differently reckoned by the civil and canon laws, 
| * in the aſcending and deſcending lines, the degrees are 
the fame by both laws; but in the collateral line they dif- 
fer a. And for the diſtribution of perſonal eſtate, thoſe de- 
grees of kindred are reckoned according to the computa- 
tion of the civil law; and not of the canon law, Which 
the law of England adopts in the deſcent of real eſtatesb. 
In the deſcending line, the fon is in the firſt degree, the 
andſon in the ſecond, and the great grandſon in the 
ird. In the aſcending line, the father is in the firſt de- 
ree, the grandfather in the ſecond, and the great grand- 
her in the third. In the collateral] line, as reckoned 
according to the computation of the civil law, we aſcend 
firſt to the father, which is one degree; from him to the 
common anceſtor, the 8 which is the ſecond 
degree; from the grandfather we deſcend to the uncle, 
which is the third degree; and from the uncle to the 
couſin- german, or uncle's child, which is the fourth de- 
gree. So again we aſcend to the father, which is one de- 
gree ; from the father we deſcend to the brother, which i; 
the ſecond degree; from the brother to the nephew, which 
is the third degree; and from the nephew to the ſon of 
the nephew, which is the fourth degree ©. 5 


How ſome of thoſe degrees of kindred will be intitled 
to the inteſtate s perſonal eſtate, will be ſeen by the fol 
lowing adjudged cafes ; which, after being related, ſome 
obſervations will be made concerning the perſons who will 
be intitled to ſuch perſonal eſtate, purſuant to the ſtatutes - 
of 22 and 23 Car. II. and * II. and thereby we may 

have a brief and comprehenſive view of them. 


7 N Dafa! a 


In many caſes where it hath happened, that the next of 
kindred to the inteſtate' were a grandfather and a biother, 
ſuits have been commenced to determine their right; but 
now this point ſeems to be fully determined, in conſc- 

| — 2 three determinations, the firſt of which was in 


„ Ayliffe's Parergon, 37). d Black, Cor, 2 V. 304. 
8 4 Burn's Eccleſ, Law, 343. 4 Burn's Keelef, Law, 348. 


the 


the caſe of Fool and Wilbew, T. 1706. The ſecondine „ 
the caſe of Norbury and Vicars, hefore- Fomeſeue, maſter 
of the rolls, M. 1749; and the th rd was delivered by 
lord chancellor Hardwick, in the caſe of Evelyn and Evelyn, | 
H. 1754, and determined in favour of the brother, in ex> 
eluſion of the grandfather. In delivering the determina- 
tion of the cout in this caſe· By lord chancellor Hard- 


wick: this caſe is between the grandfather and brother of 


the deceaſed. It is inſiſted on behalf of the grandfather, 
that he is in equal degree of conſanguinity with. the bro- 
her of the deceaſed, and intitled to an equal ſhare of his 
ſlate, under the ſtatute of diſtribution, - The ſtatute ſays, 
hat the ordinary (in caſe there ſhall be no wife, children. 
or childrens children) ſhall make a juſt and equal diſtribu- 
ion among the next of kindred to the dead perſon, in 
qual degree, or legally repreſenting their. ſtocks, fro ſui 
ique jure, according to the laws in. ſuck caſes, and 5 
he rules and limitations hereafter ſet dowu- Which li- 
aitation is only a particular ſpecification, in what caſen 
epre ſentation ſhall be allowed; and there is nothing more 
xpreſſed in the ſtatute, than that the eſtate ſhall be diſ- 
ributed cqually to every the next of kin to the inteſtate, 
ho are in equal degree. This point has been alreadx 
wice determined in courts of equity. Firſt in the caſe of _ 
o and Wilſhaw, and afterwards in the caſe of Norbury 


and Vicars. But it has been inſiſted on for the grandta - 45 


her, that both theſe decrees are erroneous. Notwith- | 
ſanding I ſhall adhere to the determination of the caſe of 
vl and Wilſhaw, I have ſeen the lord chief. baron Ward's 
and Mr. baron Price's reports of this caſe; and alſo that 
of Mr. Dodd (afterwards chief baron). The laſt of which, 
though but ſhort, is the cleareſt of the three. It was a bill 


brought by the grandmother, for a ſhare. of her grandſon's Þ 


eſtate, equally with his brother. And-it was inſiſted on for 

her, that ſke was in equal degree of conſanguinity, and 
equally intitled ; but the reporter ſays, All the court 
8 W and there ** no er 9 ſince the 
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80. Nie Diſpoſal of a Perſon's Eſtate, 
7 making of the ſtatute.” And I know of none ſince 
though it is 83 years ſince that ſtatute was made. The 
ſubſequent decree at the rolls was conformable to this; 
and therefore I ſhall. not attempt to overthrew theſe deter- 
minations. And after a full diſcuſhon of the ſubjeQ, the 
lord chancellor concludes, by ſaying, that ſince not only 
the reaſons are on this fide the queſtion, but the determi 
0 nations have been that way, and to overthrow them would 
| tend to introduce inconveniencies, as ii might diſturb dif. 
. tributions already made, which is an argument of the 
reateſt weight in the law, I ſhall determine this point in 
your of the brother, to the excluſion of the grandfather 
Wurx the inteſtate leaves a grandmother and an 
aunt, the grandmother will be intitled in excluſion of the 
aunt ; and as to this, lord chief juſtice Holt ſaid, that a 
by the common law father and mother were nearer than 
brother and ſiſter, ſo grandfather and grandmother ar 
nearer than uncle und aunt. And the grandmother is the 
root of the kindred, whereas the aunt is only a branch! 
' So in a cauſe in the court of chancery, it was clearh 
agreed, that if one dies inteſlate, leaving a grandmother 
and uncles and aunts, the grandmother is intutled to the 
_ perſonal eſtate, in excluſion of the uncles and aunts f. 
here the next of kindred to the inteſtate were a.grand 
father by the father's fide, and a grandmother by the mo- 
| ther's, it was decreed, that they ſhall take in equal moic- 
ties, as being in equal degree; for though the grandfather 
by the father's' fide may in ſome reſpe cts be more worthy 
of blood, yet in this reſpeQ dignity of blood is not mate 
rial s; though it is in reſpeQ of the deſcent of lands, # 
- we ſhall ſee in the enſuing chapter bh. Where the in- 
teſtate left two aunts, and a nephew, and a niece, children 
of a deceaſed brother, lord chancellor Hardwick ordered 
the ſurplus to be divided into four parts equally among! 
them, they being all in equal degree, and therefore the 
children do not take by repreſentation, but in their own 
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Ha, as was propoſed, we may obſerre, who theſe 
perſons are that will be entitled fo the inte perſonal 
eſtate, purſuant to the ſtatutes of the aa & a3 Car. il. and 
1 Jac. II. As in the firſt inſtance, where a man dies, 
leaving a wiſe and children; the wife has a third, the 
children and the repreſentatives of deceaſed children the 
other two-thirds k. 2. If there be no wife, the children, 
and tepreſentatives of deceaſcd children, have the whole $ 
and that in exclufion of all aſcendants and collaterals what- 
erer 3, In caſe there be no child, or repreſentative of 
any child, that is, lineal deſcendant. then the wife has al- 
ways ont half, whoever has the other half m. 4. If there 
be no wife nor lineal deſcendant, then the inteſtate s father 
if livingy has the whole v. 5. If the father be dead, then 
the inteſtate's. mother, brothers and fiſters, and the children 
of the deceaſed brothers and ſiſters (if any), have the 
whole 9. 6. If there be no brother or iter of the inteſ- 
tate, or child} of a brother or ſiſter, then the mother has the 
whole P. 7. Where the deoeaſed loaveth neither wife nor 
child, nor repreſentative of ſuch child, nor. father, nor 
mother; but leaves brothers and fiſters, and children of 
other brothers and ſiſters deceaſed ; the brothers and ſiſters, 
and the children of the brothers and ſiſters deceaſed; have 
the whole, and the children of the brothers and ſiſters dev 
ceaſed take per //irpes, and not per capita; for the children 
of the deceaſed, being not equal in degree with their uncles 
and aunts, do take in this caſe, not in their own rights, 
but by way of repreſentation of their parents deceaſed. 
As if there had been three brothers of the deceaſed, A, By 
and C; and A had died, leaving three children, and B 
leaving two; the diſtribution muſt be one-third to A's 
three children, another third to B's two children, and the 
remaining third to C the ſurviving brother. Hut if the 
three brothers had all been living, then the inteſtate's eſ- 
tate muſt have been divided into three equal portions, and 
diſtributed per capita, one to each, as has been ſaid com> 
cerning the inteſtate's children and grandchildren a. 
Where all the brothers and filters of the inteſtate are dead, 
* e A . = di | Eos . e 
| E Page 0 . _ o Page 78,96 _. 
TEM bi ©, OS” 
_ r : Poge 120 | 


* Page 74, 75. 4 
* G others 


IF; . 
4 5 


* 


* 


82 The Diſpoſal of « Perſon's Elass, 
others a leſs number; thoſe children of the brothers and 
ſiſters deceaſed, take per capita each an equal ſhare, as hat 
been obſerved before reſpecting the e we grandchil- 

dren r. 9. If a perſon die inteſtate, leaving neither wife 
not child, nor repreſeritative of ſuch child, nor father nor 
mother, nor brother nor fiſter, but hath a grandfather or 

grandmother living, then the grandfather or grandmother 
has the whole perſonal eſtate, in excluſion of the inteſtate's 
uncles and aunts; and if there be a grandfather on the 
father's fide, and a grandmother on the mother's ſide, the 
whole is divided between them; and fo it is if there be a 
grandmother on the father's fide; and a grandfather” on 
the mother's ſide . 10. If a perſon die inteſtate, leaving 
neither wife nor child, nor repreſentative of fuch child, 
nor father nor mother, nor brother nor fiſter, nor grand - 
father nor grandmother, but leaving uncles and aunts, 
and brotherꝰ's or fiſter's children; hot wrigles and aunts, 

whether on the father's fide or mother's, will ſhare the in- 

teſtate's whole perſonal eſtate, together with his brother's 

JET a TL 


Ix a perſon die inteſtate, leaving none of [thoſe relati 


ons, the general rule by the ſtatute of diſtribution is, that 
His perſonal eſtate ſhall go to his next of kindred in equal 
degree; and thoſe may be the children of his uncles or 
aunts, and his brothers or ſiſters grandchildren, all of 
whom being in the fourth degree, will ſhare equally alike; 
and if there is but one perſon that can take, as being the 
only perſon who is the neareſt of kin, the ſtatute veſts the 
whole in that perſon v. For further diſcovering the 
degrees of kindred, when none of thoſe that have been 
mentioned are to be found, we may obſerve the following 
table, which is laid down conformable to what has been 
before mentioned reſpecting the mode in which the dif- 
ferent degrees of kindred ate to be reckoned. We may 
likewiſe obſerve, that where there are relations,” both by 
the father's fide and mother's, in equal degree of kindred, 
they ſhare equally alike; for here there 1s no difference 
(though there is in reſpect of real eſtate, as will be ſeen in 
the enſuing chapter), whether the relations be by the fa- 
ther's ſide or by the mother's; but thoſe who ate neateſt 
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will be'the ſubje& of our enſuing chapter, will eſcheat to 
the King, or to the lord of the manor, or other perſon en- 
titled thereto, by virtue of any grant ſrom the Crown 3. 
for where no perſon ean claim any property, there the 
King ſhall be entitled by his prerogative. As to perional 
eſtate, conoerning which ue have been treating; here a 
baſtard who has no kindred, being, as the law terms him, 
. nullius ſilius, that is, the ſon of no one, or as he 1s ſome- 
times termed, þlius populi, that is, the ſon: of the people 
(or any one elſe that has; no kindred), dies inteſtate, and 
without wife or child, it hath Dey been = held, 125 the 
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for ſome one to procure letters patent, or other authority 


from the King; and then the ordinary of courſe grants 


adminiſtration to ſuch appointee of the Crown *. , 
ee 
H NR it may be perceived, t that a baſthrd-is'vtt 
incapable of taking any real eſtate by deſcent and that he 
_ cannot be heir to any one; neither gan he he entitled to 


any ſhare in the diſtribution of an 'inteſtate'q perſonal eſ- 
tate: when born he is capable of taking by deviſe, and 
the lawful iſſue of a baſtard is capable Sor inheriting or 


taking by deſcent or otherwiſe ſuch eſtate as the parent 


might die poſſe ſſed of, but nd perſon except his wiſe or 
lawful iſſue can claim any part of his eſtate as — ; 
Baſta are: 


for he can have no coflateral kindred 
children born ont of wedlock, jor before 18trimony; but 
If a child be begotten while 'the pa 'fipgle,, "who 
aſterwards'marry, and thereby the + child is in lawful 
wedlocks he is 5 baſtard v. And children horn fo long 
after the, death af the huſband, that by the uſual courſe of 

ion, they could not be begotten by him, are baſtards. 
t this being a matter of ſome umcentainty, the law is 


| ID in ſome circumſtances be baſtards: as in caſe 

e h oihand be out of the kingdom of England (or, as it 

is eommoenly- phraſed, without the four ſeas) for . 

e — o that acceſs to his wife cannot 2 preſumed, 
1 iſſue, during that period, will be baſtards . But 

during the eoverture acceſs of the huſband is pre- 


fans Uni the eomnthacy'be proved N ee ef d G. 


vorte in the: ſpiritual court c vinrula matrimonii, or from 
the band of matrimony, all che iſſue born during the co- 
verture are baſtards ; for ſuch an abſolute!” — of 
the marriage can char place where fome cauſe is 
S TNT. ; denken from the d. 
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vr relationſhip by blood, and not affinity, a jelationſh 


marriage, 


hereby perſons. may be entitled as kindred 
to an inteſtate's eſtate ; for as to ſuch as have married with 
any of the inteſtate's family or relations who. have died 
deb him, no advantage can accrue to them by ſuch 
marriage: for example, ſuppoſe A, was to die inteſtate, 


and the only iſſue he ever had were a ſon and a daughter, 


both of whom had married and died before him, leavii 
a wife and huſband, who ſurvived him 5 neither this wi 


nor huſband would have any part of A's real ot perſonal - 


eſtate, though the iſſue of his fon and daughter, with his 
wife (if ſuch were living), would. have the whole ; but if 
none of them were living, the whole perſonal eſtate would 
o to his next of kindred in ſuch manner as has been 
vn, and the real eſtate to ſuch as are deſcribed in the 
enſuing chapter. And if A had died inteſtate without wife 
ot child, and his only kindred had been a brother and fiſ- 
ter, both of whom had married and died before him, leav- 
ing 2 wife and huſband, who had ſurvived him neither 
this wife nor huſband would be entitled to any part of A's. 
eſtate 3 but in this caſe he would die without kindred, and 
his real eſtate would eſcheat to the King, or lord of the 
manor, or other perſon who might be entitled thereto. b 
virtue of any. grant from the Crown, and his perſonal eſ- 
tate would veſt in the King, as we have lately hinted; and 
thus it would be in reſpe& to the huſband of A's mother, 
and the hyſband or wife of any one that were his next of 


kin, and had married and died before him. But in caſe 


his ſon or daughter, brother, ſiſter, or mother, or any 
other who were his nent of kin, had ſurvived him, and 
died in ever ſo ſhort a time aſter, then the huſband or wife 


of him, or ſhe that had fyrvived him, might be entirled ; 


that is, the huſband in right of the wiſe, and the wiſe in 
reſpect of her huſband ; but neither of them as being of 
kin to A. The right of the diſteibutive ſhare veſts imme 
diately on the inteſtate's death, as hath been mentioned ©. 


Although by the ſtature no diſtribution is to be made with- 
ro yet the ſhare of the deceaſed perſon is an in- 


veſtod and tranſmiſſable to bis executors or admini- 
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Tb Deſcent of real Eftates, or Eflates of Inberitanee. He 
tßbe Law diſpoſes thereof to the Heir; the Huſpand of « 
' deceaſed Wife, and the Wife of a deceaſed Huſband. © 
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ALE freehold eſtates are called real eſtates, and may be 
of inheritance or not of inheritance, as mentioned 
W 2 The principal freehold eſtates of inheritance arc 
fee ſimple and fee-tail.. There are alſo eſtates of inherit- 
+ ance, which deſcend according to the cuſtom of gavelkind, 
_ Sorough-engliſh, and the cuſtoms of manors, yet do not all 
come under the legal deſcription of free hold; with thoſe 
ALatter, as well as the former, an adminiſtrator, as ſuch, has 
no concern, except it be with the eſtate held ur auter vie 
(mentioned page 30). To avoid confuſion, thoſe latter eſ- 
tates will be defined towards the end of this chapter Fee | 
ſimple is where a man hath lands, tenements, or heredita- 
ments (the latter of which comprehend not only all kinds 
ol ground, as arable or plowed ground, meadows, paſtutes, 
woods, moors, marſhes, and all kinds of houſes, edificcs, 
or buildings, which are called corporeal hereditaments, but 
alſo advowſons or rights of preſentation to churches, com- 
mons, ways, offices, dignities, penſions, annuities, and 
rents, which are called incorporeal hereditaments) ); to 
hold to him and his heirs for ever, generally, abſolutely, 
and ſimply, without any particular heirs being mentioned, 
but that being referred to his own pleaſure, or the diſpoſ- 
tion of the law, in caſe he makes no diſpoſition thereof 
- himſelf, as he may to whom he thinks fit. And hence we 
may perceive, that this eſtate may conſiſt both 3 
and incorporeal hereditaments, or either. But no perſo 
can be properly ſuch an anceſtor, as that an inheritance in 
lands or tenements can be derived from him, | unleſs hc 
hath had actual ſeiſin of ſuch lands, either by his own en- 
try, or by the poſſeſſion of his own or his anceſtor's leſſee 
for years, or by receiving rent from a leſſee of the free hold; 
or unleſs he hath had what is equivalent to corporeal ſeiſin 
in hereditaments that are incorporeal ; ſuch as the receipt 
of rent, a preſentation to the church in caſe of an adyov- 
ſon, and the like bd. And therefore all the caſes which will 


Mentioned page 24. þ Black Com. 4 V. 09. fg 


"Oy 


| be hereafter mentioned (reſpeQing deſcent to the heir), 
are upon the ſuppoſition that the deceaſed was the laſt per- 
ſon actually ſeiſed of the inheritance. For the law requires 
this notoriety of poſſe ſſion, as evidence that the anceſtor 
had that property in himſelf wh ch is to be tranſmitted to 
his heir .. 7 SOT Ce PE 
Drsc Nr, or hereditary ſucceſſion, is a title whereby a 
man, on the death of-his-anceſtor, . acquires his eſtate by 
right of repreſentation, as his heir at law. An heir, there- 
fore, is he upon whom the law caſts. the eſtate immediate 
ly on the death of the anceſtor: and an eſtate ſo deſcend- 
ing to the heir, is in law called the mheritance... The doc- 
trine of deſcents, or law of inheritances in fee: ſimple, is a 
point of the higheſt importance, and the principal object 
of the laws of real property in England. All the rules rela- 
ting to purchaſes, whereby the legal courſe of deſcent is 
broken and. altered, perpetually refer. to this ſettled law of 
Inheritance, as a datum, or firſt principle univerſally known 
and upon which their ſubſequent. limitations are to work. 
Thus a gift in tail, or to a man and the heirs of his body, 
is a limitation that cannot be perfe &ly underſtood without 
a pre vious knowledge of the . aw af deſcents in fee - ſimple. 
It may be perceived, that this is an eſtate: confined in ita 
deſcent, to ſuch heirs only of the donee as have ſprung, or 
ſhall ſpring from his body; but who thoſe heirs are, he- 
ther all his children, both male and female, or the male 
only, and (among the males) whether the eldeſt, youngeſt 
or other ſon alone, or all the ſons together, ſhall be his 
heir; this is a point, that we muſt reſult back to the ſtand 
ing law of deſcents in fee · ſimple to be informed of d. 
Concerning fee-tail, more will be ſaid in the two ſuble-; 
| 2 ſections. A brief deſcription. thereof, ſee p. 115— 
n order to obtain a right conception of the la w of deſcents 


" 5 1 3 


in fee-fimple, which will now be treated on alone, it will 
be neceſſary to obſerve the following rules: 
Tux firlt rule is, that inheritances ſhall lineally deſcend to 


3 * 


the iſſue of the perſon laſt actually ſeiſed, in infinitum, or tor 
ever; but ſhall ne ver lineally aſcend. When thereforea per. 
ſon dies ſo ſeiſed, the inheritance firſt goes to his iſſue: as if . 
there be A, B and C, grandfather, father and ſon ; arid B + 
the tather purchaſes land and dies; his ſon C ſhall ſucceed, 
him as heir, and not A the pong to whom the land 
fall nevex aſcend, but ſhall rather eſcheat to the lord ©, | . 
REOPENED Fn ng G 4 7 9 Tus 
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mY The Diele of 4 Penſan's Blaue, : 
Tus ſeeond rule is, that the male ifluc ſhall be admit- 
ted before the female, Thus ſons ſhall be admitted before 
daughters. | As if A hath two ſons, C and D, and two 
daughters, E and F, „and diesgthirit C, and (in caſe of his 
death without fue) then D, Mall be admitted to the luer 
ceſſion in preference to both the daughters „ 


Tus third rule is, that where there are de 


In equal degree, the eldeſt only ſhald inherit but the ſe· 


males all together. As if a man hath two ſons, A a 3 
and two daughters, CandD, and dies; A his elde 


cond ſon and both the * but if both the ſons die 
without iſſue before the ther, the daughters C and » 
both inherit the eſtate as co parconers 4. | 
Tur fourth rule i is, that the lineal — in in 
nitum,” of an perſon deceaſed, ſhall repreſent their 
à that is, 1 pores ſtand in the ſame place as the 
felf would have done had he. been living. Thus the child, 
grandchild, or great-grandchild (either male or female) of 
the eldeſt ſon, ſucceeds before the younger ſon, and fo i 
nu tum b. Andtheſe repreſentatives ſhall take neither more 


nor leſs, buf juſt ſo much as their prine ens: have | 


— As if there be two ſiſters, A B, and A dies 
leaving fix daughters, and then J. S. the father of the two 
— ies without other iſſue; theſe fix daughters ſhall take 

g them exactly the ſame as their mother A would 
— > Ky Rad mne living; that 1 — a1 


or one 
half of the lands of J. S. in co- ſo e 


partition made, if the tand be divided into . rode ge 
the ſurviving fiſter ſhall have fix thereof, and her fix nieces 
the daughters of A one apiece: . 

N 45 taking by repreſentation, js called — is 

s, according to the roots; ſince all the 8 in- 

a 5 the ſame ſhare that their root,” whom they ent, 
would have done. For example, fup & the n 'next in ad 
Titius be fix nieces, three by ans two b onthe, 
and one by : a third; his — be the law 1 
will be divided into three parts; and — per flir 
thus; one-third to the three children Who repreſent ont 
ſifter, another third to the two who iy ger * ſecond, 
5 and the Wi ie third to the one ch id, who is the ſole 
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ſhall alone ſucceed to his eſtate, in excluſion.of B the 2 
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c of repreſen rod h 
e double preference _ 


living). would have done the ſame n. Among theſe ſeveral 
| iſſucs, or repreſentatives of the reſpeQtive 10ots, the ſame \ 
preference. to males, and the ſame right of hg > pram | 
or firſt birth obtain, as would have obtained at firſt among 
the roots themſelves, the ſons or daughters of the deceaſed. 
As if a man hath two ſans, A and B, and A dies, Je 4 
two ſons, and then the grandfather dies; now the eldeſt 
ſon of A ſhall fucceed to the whole of his grandfather's ef- 
tate: and if A had leſt only two daughters, they ſhould ' 
have ſucceeded alſo to equal moieties, or halves of the 
whole, in excluſion. of B and his iſſue. But if a man hath 
only three daughters, C. D, and E; and C dies leaving 
two ſong, D leaving two daughters, and E leaving a daugh- 
ter and a ſon, who! is x than his filter: here, when 
the grandfather dies, the eldeſt ſon of C ſhall ſucceed io 
one-third, in excluſion of the younger: the two daughters 
D to another third in partnerſhip; and the ſon of E te 
the remaining third, in excluſion of his eldeſt ſiſter. And 


the ſame ri hi.of repreſents tion, guided and rgſtrained by 
the fam rules of deſcent, prevails downward in ara, | 


Tux, fifth. rule is, that on failure of lineal 3 . 
or iſſue of the perſon laſt ſeiſed, the inheritance ſnall deſ- 
cend to the blood of the firſt ꝑurchaſor, ſubje & to the three 
preceding, r Thus, if G. S. purchaſes land, and it 
deſcends to ] his ſan, and ] qies ſeiſed thereof without iſ- 
ſue, whoever ſucceeds to chis inheritance muſt be of the 
blood of G. S. the firſt purchaſor of this family o. The ſirſt 
purchaſor is he who firſt acquired the eſtate to his i g 
whether the ſame was transferred. to him by ſale, or 


2 or by any other method except only that of Jens, | 
This is the principle upon which the law of collateral in- 
heritances depends; that upon failure of iſſue in the laſt 
proprietar,, the eſtate ſhall deſcend to the blood of the firſt 
| 118 1 V. 17. a N 2 V. 218, 419. Y 
; . 0 21, 229. Black; 2 V. 
m Hale, H. C. L. . | . 
rene. ag nv ese 


purchaſor; 
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go Jie Diſpoſal of e Perſon's Eftate; - 
urctiafor a; or, that it ſhall reſult back to the heirs of the 
body of that anceſtor, from hon it either really has, ors 
ſuppoſed by fiction of law, to have originally deicerided. 
A if A dirs without iſſue, his eſtate ſhall-deſcend to C his 
brother, who is lineally deſcended from D his next imme. 
: diate anceſtor or father. On failure of brethren or fiſters, 
and their iſſue, it ſhall deſcend to the uncle of A, the lineal 
deſcendant of bis grandfather, and fo on in infinitum t. 
Hex we mult obſerve, chat the lineal anceſtors, though 
(according to the firſt rule) incapable themſelves” of ſuc- 
gccding to the eſtate, becauſe it is ſuppoſed to have already 
Paſſed them, are yet the common ſtocks from which the 
next ſucceſſor mult ſpring. And thereſore the father; of 
_ other lineal anceſtor, is himſelf ſaid to be the heir, though 
long fince dead, as being repreſented by the perſons of hi: 
Tue ; who are held to ſucceed-not in their own rights, as 
brethren, uncles, &c. but in right of repreſentation, as the 
offspring of the father, grandfather, &c. of the deceaſed, 
But though the common anceſtor be thus the root of the 
inheritance, yet with us it js not neceſſary to name him in 
making put the pedigree or deſcent. For the deſcent be- 
tween two brothers is held to be an immediate deſcent ; 
and therefore title may be made by one brother or his re- 
preſentatives to or through another, without mentionin 
their common father. If G hath two ſpns ] and F, 
5 claim as heir to J, without naming their father G, 
and fo the ſon of F may claim as coufin and heir to M 
the ſon of J, without naming the grandfather, viz. as ſon 
of F, who was the brother of J, who was the father of M. 
But though the common anceſtors are not named in de- 
ducing the r et the law ſtill re ſpects them as the 
fountains of inheritable blood : and therefore, in order to 
aſcertain the collateral heir of J, it is in the firſt place ne- 
ceſſary to recur to his anceſtors in the firſt degree, and if 
they have left any other iſſue beſides J, that iſſue will be 
his heir. On default of ſuch, we muſt aſcend: one ſtep 
higher to the anceſtors in the ſecond degree, and then to 
_ thoſe in the third and fourth, and ſo upwards in infinitum, 
till ſorpe anceſtor be found, who have other iſſue deſcend- 
ing from them beſides the deceaſed, in a parallel or colla · 


14 ; 

q Hale, H. C. L. 242, 243, Black, r Black, 2 V., 9. 
Com, 2 V. 223. | 85 ritt 

1 . , 0 1 k | | 
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teral lines From theſe anceſtors the heir of J muſt derive 


his deſcent; and in ſuch derivation the ſame rules muſt 
be obſerved with regard to ſex, primogeniture, and repre- 
ſentation, that have before been laid down with regard to 


lineal deſtent from the perſon of the laſt proprietor . 
Hz x again we muſt obſerve, in reſpe& to collateral 
inheritances, that the heit need not be the neareſt kinſman 


abſolutely, but only fub modo; that is, he muſt be the 


neareſt kinſman of the whole blood ; for if there be 2 much 
nearer kinſman of the. half blood, a diſtant kinſman of the 
whole blood ſhall be admitted, and the other entirely ex- 


... ab 
A KINSMAN of the whole blood is he that is derived, 


non only from the ſame anceſtor, but from the ſame cou- 


ple of anceſtors. As if the blood of J. S. was compoſed of 


thoſe of G. S. his father, and L. B. his mother, therefore 


his brother F, being deſcended from both the ſame parents, 
hath entirely the ſame blood with J. S. or he is his bro- 
ther of the whole blood. But if after the death of G. 8. 


L. B. the mother marries à ſecond: huſband L G. and 


| hath iſſue by him; the blood of this iſſue, being com- 


pounded of the blood of L. B. (it is true) on the one patt, 


ut that of L. G. inſtead of G. S. on the other part, it hath 
therefore only half the ſame ingredients with that of J. 8. 


ſo that he is only his brother of the half blood, and for 


that reaſon they ſhall never inherit to each other. So alſo, 
if the father has two ſons, A and B, by different venters 
or wives; now theſe two brethren are not brethren of the 


whole blood, and therefore ſhall never inherit to each 


other, but the eſtate ſhall rather eſcheat to the lord u. Nay 
even if the father dies, and his lands deſcend to his eldeſt 
ſon A, who enters thereon, and dies ſeiſed without iſſue, 
ſtill B ſhall not be heir to this eſtate, becauſe he is only of 


the half blood to A, the perſon laſt ſeiſed 3 but, had A 


died without entry, then B might have inherited; not as 
Heir to A his halt-brother, but- as heir to their common 


Is collateral inheritances the male ſtocks ſhall be pre- 
wh; to the female (that is, kindred derived from the 
# Black, Com. 2 V. 226, 
U Ibid. 427. os 
d lbi: e 
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of the male anceftors ſhall be admitted before thoſe 
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gz The Diſpoſal of 6 Perſan's Ele. 
from the hlood of the ſemale ) unleſs where the lands 
have, in faR, deſcended from a female 7. Thus the rela- 
tions on the father's ſide are admitted in infinitum, before 
4hoſe on the mother's fide are admitted at all; and the re- 
lations of the father's father, before thoſe of the father's 
mother, and ſo on?. Yet whenever the lands have noto- 
Tiouſly deſcended to a man from his mother's fide, this 
rule is totally reverſed, and no relation of his by his fa. 
ther's fide, as ſuch, can ever be admitted to them; be- 
cauſe he cannot poſſibly be of the blood of the firſt pur. 
chaſor. And ſo, e converſe, if the lands deſcended from 
- the father's fide, no relation of the mother, as ſuch, ſhall 


ever inherit, So alſo if oy in fact deſcended to J. 8. 


from his father's mother C. K.; here not only the blood 
of L. B. his mother, but alſo of G. S. bis father's father, 
is perpetually excluded. And, in like manner, if they be 
known to have deſcended from F. H. the mother of C. K. 
the line not only of L. B. and of G. S. but alſo of L. K. 
the father of C, is excluded :. Whereas when the fide 
from which they deſcended. is forgotten, or never known 
(as in the caſe of an eſtate newly purchaſed to be holden 
at ſeudum antiquum or as a feud of indefinite antiquity; 
_ a6 all the eſtates held in fee-fimple throughout the king · 
dom are held b), the right of inheritance runs up all the 
father's fide, with a preference to the male ftocks in every 
inſtance; and if it finds no heirs there, it then, and then 
only, reforts to the mother's fide, leaving no place untii- 
ed, in order to find heirs that may, by poſſibility, be de- 
rived from the original purchaſor. The greateſt probabi- 
My of finding ſuch was among thoſe deſcended from the 


male anceſtors; but upon failure of iſſue there, they may 


poflibly be found among thoſe derived from the feraales*, 


Fot what has been here ſaid, the reader may form an 
idea of the law of deſcents in fee-fimple ; and for a more 
full and perſpicuous view thereof, we ſhall refer to the 
learned authors here cited, eſpecially to the commentaries 
YL of pr Blackſtone ; where it need not be ſaid this ſub- 


ect is amply treated on, as it is well known, by the book 


being in the hands of moſt of the profeſſion of the law, as 
well as of many of the nobility and gentry throughout the 
* Hale, H. To L. 241. Black. - Black. 2V, 236, Is | 
2 V. 234. . b Ibid, 222, 8 
7 Black. 2 V. 23. e Ibid. 236, 1 
2 Hale, 242. Black. 2 V. 334. 2 1 
N | kingdom; 
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who dies without Will or Teftament. gg 
kingdom; on which account, and for its repute and aus: 
thenticity, it has I deen frequently cited inſte ad of 


other authors. 6 


As to the heir, he is much favoured by the law; as not 
being liable to pay any ſimple contract debts due from the 
deceaſed, not even if the eſtate was” purchaſed with the: 
money for which the fimple contra& debts are due d. And 
in cafe the eſtate is mortgaged, if the deceaſed have left 
enough perſonal eſtate to diſcharge all his debts, the real 
eſtate muſt be redeemed for the benefit of the heir ©. But 
where the. deceaſed has not left a ſufficiency of . 
eſtate to diſcharge all his debts, the real eſtate will be liable 
to anſwer thoſe due by bonds and ſpecial contracts, where- 
by he hath bound himſelf and his heirs; and this eſtate! 
deſcending from the deceaſed anceſtor, who ' hath thus 
bound himſelf and heirs, will be real aſſets, or affets by de - 
ſcent, mentioned in a former chapter f. And where the 
real eſtate is given to any perſon. By the ſtatute of the 
3W.& M. c. 14. it is enacted, that all wills and tefta-; 
ments, limitations, diſpoſitions, or appointments, of or 
concerning any manors, meſſuages, lands, tenements, or 
hereditaments; or of any rent, profit, term, or charge, 
out of the fame, whereof any perfon at the time of his de- 
ceaſe ſhall be ſeiſed in fee ſimple, in poſſeſſion, reverſion, 
or remainder, or hath power to difpole of the ſame by his 
laſt will and teſtament ; ſhall be deemed and taken to be 
fraudulent, and abſolutely veid and of none effect, againſt 
fuch perſons, their heirs, ſucceſſors, executors, adminiſtra- 
tors and aſſigns, to whom the deceaſed ſhalt, by bonds or 
ether ſpecialties, have bound himſelf and his heirs : and 
all ſuch creditors may have and maintain actions of debt 
upon their bonds and ſpecialtzes, againſt the heir at law of 
the obligor and ſuch deviſee jointly. Vet it is provided, 
rw Hay there ſhall be any limitation or appointment, 
deviſe or diſpoſition, of or concerning any manors, meſ- 
ſuages, lands, tenements, or hereditaments, for the raifing 
or payment of any real or juſt debts; or any portions or 
ſums of. money for any child or children of any perſon, 
other than the heir at law, according to any matriage con. 
trad? or agreement in writing, bona fide made before et | 
marriage, the ſame ſhall be in full force; and the ſame 
manors, meſſuages, lands, tenements, and hereditaments, 
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94 The Diſpe/al of @ Perſon's Eftate, 
ſhall be holden and eee ſuch perſon, his 
heirs, executors, adminiſtrators and aſſigns, for whom the 
ſaid limitation, appointment, deviſe, or diſpoſition was 
made, and by his truſtee or truſtees, their heirs, executors, 
adminiſtrators and aſſigns, for ſuch eſtate or intereſt as 
ſhall be limited or appointed, deviſed or diſpoſed, until, 
ſuch debt or portion ſhall be raiſed and paid. And where 
any heir at law ſhall be liable lo pay the debt of his anceſ- 
tor, in regard of any lands, tenements, or hereditaments 
deſcending to him, and ſhall ſell, alien, or make over the 
ſame, before any action hrought or proceſs ſued out againſt 
him; it is enacted, that ſuch heir at law ſhall be anſwer- 
able for ſuch debt, in an action of debt, to the value of the 
land ſo by him ſold, aliened, or made over; in which caſe 
all creditors ſhall be preferred, as in actions againſt execu- 
tors and adminiſtrators, and ſuch execution ſhall be taken 
out upon any judgment ſo obtained againſt ſuch heir, to 
the value of the ſaid land, as if the ſame were his own pro- 
per debt; ſaving that the lands, tenements and heredita- 


ments hone fide aliened before the action brought, ſhall 


not be liable to ſuch execution - 
8 e I 0% THE inc on 
How THE LAW DISPOSES or a WIFE%, REAL 
ESTATE; ox TRIX LAW concERNING A TE- 
NANCY By TH CURTESY or ENGLAND. 
HERE a man taketh a wife ſeiſed of an eſtate in 
5 fee · ſimple, or fee-tail, and hath iſſue by her; al- 
though the iſſue afterward die or live, the huſband ſnall 
hold the land during his life, as tenant by the eurteſy of 
England .. To make a tenancy by the curteſy, theſe 5 
uiſites are neceſſary; marriage, ſeiſin of the wiſe, iſſue, 
and death of the wife. 1. The marriage muſt be canoni- 
cal and legal. 2. The ſeiſin of the wife, which muſt be 
an actual ſeiſin or poſſe ſſion of the lands; not a bare right 
to poſſeſs, which is a ſeiſin in law, but an actual poſſeſſion, 
which is a ſeiſin in deed: therefore a man ſhall not be te- 
nant by the curteſy of a remainder or reverſion b. Batentry 
is not always nece ſſary to give ſeiſin in deed; for if the 
land is in leaſe for years, curteſy may be without entry or 
even receipt of rent, the poſſeſſion of the leſſee for yean 
being deemed the poſſeſſion of huſband and wife . And 
of ſome hereditaments a man may be tenant by the curte- 
a Co. Litt. 29. : f 3 c Co, Litt. 29, Note 3, 13 Edit. 
d Black, Com. 4 V. 127. N 1 g 6 
7 | | 5 


who:dies without Will er Teflament. of 9% 
ſy, though there have been no actual ſeiſm of the wiſe'; as 
in the caſe of an advowſon, where the church has not be- 
come void in the liſetime of the wife; which a man may 1 
hold by curtefy, becauſe it is impoſſible to have had aQual, | 
ſeiſin of it, and impotentia:excuſat legem d, or impotency \ 
excuſeth the law. And though, in ſtrictneſs of law, there | | | 
cannot be curteſy of truſts; yet the courts of equity have | 0 
N 


allowed curteſy- both of truſts and other intereſts, which. 


though in law mere rights and titles, are deemed eſtates in 44 
equity. However, a wife, in point of benefit, may have a 128 
truſt of inheritance which may be ſo declared as to preyent 1 
euneſy; as by dire cting the profits during the wife s liſe to 1.9 
be paid to her ſeparate uſe .it the wife he an ideot, the HOY 
huſband ſhall not be tenant: by the curteſy of her lands 1 
ſor the king, by prerogative, is intitled to them, the inſtant 16 


ſhe herſelf has any title f —3:; The iſſue muſt be born alive. 
Some have had a notion that it muſt be heard to cry ; but 
that is a miſtake s; crying indeed is the ſtrongeſt evidence 
of its being born alive, but it is not the only evidence h. 


The iſſue muſt alſo be born during the life of the mother; 9 
for, if the mother dies in labour, and the Cæſatean opera- 5 
tion is performed, the huſband, in this caſe, ſhall not be te- oh 


nant by the curteſy: becauſe, at the inſtant of the mother's . 
death, he was clearly not intitled, as having had no iſſue 
born, but the land defcended to the child, while he was yet 
in his mother's womb: and the eſtate, being once ſo veſied 
ſhall. not afterwards be taken from him i. The iſſue that 
muſt be ſo born alive, as has been obſerved, muſt alſo be 
capable of inheriting the mother's eſtate k. Wherefore, if a 


woman be tenant in tail male, and hath only a daughter 

born, the huſband is not thereby intitled to be tenant by the + 
eurteſy; becauſe ſuch iſſue female can ne ver inherit the eſ- EY 
tate in tail-male, and if a woman be delivered of a monſter, | 1 
which hath not human ſhape, he is not capable of inherit- 1 
ing; yet, if he hath human ſhape, though deformed in bo | oh 
dy, he is capable). "The time when the iſſue was born is he, 
unmaterial, provided it is born during the coverture; for | <2 
whether it be born before or after the wiſe's ſeiſin of the ERR 
lands, whether it be living or dead at the time of the ſeifin, 1 
or at the time of the wife's deceaſe, the huſband ſhall be te- wy 
nant by the curteſy m. —4. By the death of the wife-(after * 
iſſue had as before obſerved) che huſband becomes tenant | 
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Hes eurteſy, and not before a. Yet by the binth of « 
Id, he becomes tenant by the curteſy initiate, and may 
do many acts to charge the lands, but his eſtate is not con. 


ſunmnate till the death of the wift e. 
Br becoming tenant by the curteſy, the huſband is inti- 
tled to hold the eſtate during his life, and immediately after 
| his death the fame eee; go to the heir, whether 
. he de a child or diſtant felation 
huſband, as being only tenant by the curteſy, can in no 
wiſe prevent; for he cannot alien this eſtate for any longer 
term than his own liſe: wherefore, and for that it may ſo 


the wife: and this the 


happen, the huſband on the death of the wife, may have no 
further benefit from the eſtate, of which during his wite's 
life he hath been intitled to the rents and profits; à tenan- 
ey by the curteſy ſeldom happens, where the wife is ſeiſed 
in ſee · ſimple at any time during her coverture; for altho' 
ſhe cannot devife this eſtate by will, as being reſtrained by 
the ſtatute of 34 & 35 Hen. VII. c. 5. neither will the lay 
permit her to convey it to her huſband or any other perſon 


whatever. For all deeds executed, and acts done by her du- 


ring her coverture, are void; except it be a fine, or like 
matter of record, in which cafe ſhe muſt be ſolely and ſe- 
eretly examined, to learn if her act be voluntary. Yet by 
a fine, in which ſhe and her huſband muſt join, the eſtate 
_ be conveyed and aſſured to any perſon or perſons, fot 
fuch uſes and purpoſes as the huſband and wife ſhatl think fit 
So likewiſe may ſuch eſtate whereof the wife is ſeiſed in fee- 

if there is no remainder or reverſion exped- 


fered as more particularly mentioned, page 242. 

3 TTT 

now THE LAW DISPOSES or an HUSBAND" 
REAL ESTATE; ox THE LAW CONCERNING 4 
TENANCY IN DOWER. 4 


T He wife is entitled by law to be endowed of one-third 


part of all ſuch lands and tenements, of which her 
huſband was ſeiſed in fee-fimple or fee-tail, at any time 
during the coverture or marriage; to hold the ſame during 


the term of her natural life v. But that ſhe might be enti- 


a Co, Litt. 30. | oftate and takes a conveyance in bit 
© Black, Com. 2 V. 128, own name and « truſtee's, the wiſe 

p Ibid. 1 V. 444. will de excluded; as ſee p. 98. 99. 
-q Co. Litt. 31. The huſband be- And the wife cannot be entitled to 
ing legally feiſed in fee-fimple or dower out of an eſtate, which at ibe 
fee-tail during the coverture entitles time of her marriage was ſubject i 
the wife to dower, but if he before a mortgage in fee. Ce, Litt, 208. 


marriage pute the legal eſtate out of Nete 1, rg Keit, tled 
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tled thereto, ſhe muſt be the wife of the party at the time 


of his deceaſe ; for if ſhe be divorced à vinculo matrimonit, 
that is, from the band of matrimony, ſhe ſhall not be en- 


| dowed; for ubi nullum matrimonium ibi nulla dos, that is, 
where there is no marriage there is nodower. But a divorce. 
a menſa et thoro, or from bed and board only, doth not 


deſtroy the dower ; not even if it is for N itſelf, by 
the common law r. But by the ſtatute 1 . 33 
a woman elopes from her huſband, and lives with an adul- 


terer, ſhe ſhall loſe her dower, unleſs her huſband be volun- 


tarily reconciled to her. And the widows of traitors, or 
perſons attainted of treaſon, are barred of their dower (ex- 


coin); but not the widows of felons t. An alien (one born 
out of the King's allegiance) cannot be endowed, unleſs 


ſhe be queen conſort; for no alien is capable of holding 


lands. And that the wife may be endowed, ſhe muſt be 
above nine years old at her huſband's death, otherwiſe ſhe 
ſhall not be endowed u. bh I 
. wife being entitled by law to be endowed of one- 
third part of all ſuch lands and tenements of which her 
huſband was ſeiſed in fee - ſimple or fee · tail, at any time 
during the coverture or marriage, ſhall hold ſuch one-third 
part during the term of her natural life; and that whether 
ſhe hath iſſue by her huſband or not , provided any iſſue 
which ſhe might have had, might by poſſibility have been 
heir. Therefore, if a man ſeiſed in fee-ſimple hath a fon 
by his firſt wife, and after marries a ſecond wife, ſhe ſhall 


be endowed of his lands; for her iſſue might 7 poſſibility 
0 


have been heir on the death of the ſon by the former wife. 
But, if there be a donee in ſpecial tail, who holds lands to 


him and the heirs of his body begotten on Jane his wife: 


though Jane may be endowed of thoſe lands, yet if Jane 
dies, and he marries a ſecond wife, that ſecond wife ſhall 


never be endowed of the lands entailed; for no iſſue that - 


ſhe could have, could by any poſſibility inherit them *, A 


ſeifin in law (that is, a right to poſſeſs) of the huſband, will 


be as effe ctual as a ſeiſin in deed, which is an actual poſſeſ- 
ſion J, in order to render the wife dowable ; for it is not in 
the wife's power to bring the huſband's title to an aQual 
ſeiſin 2. Yet the 1eifin of the huſband for a tranſitory in- 
ſtant only, when the ſame act which gives him the eſtate 


r Cook, 33, © w Ibſd, 
Stat. 5 Eliz. e. 11. 18 Eliz. c. 1 4 Black. Com. & V. 131. 
t Black, Com. 2 V. 131, y Ibid, 127, 
u Co, Litt. 31. a 2 Co. Litt, 31, 
1 H conveys 
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gs The Diſpoſal of a Perſon's Eftate, _ 

conveys it alſo out of him again (as where by à fine land 
is granted to a man, and he immediately renders it back by 
the ſame fine), ſuch a ſeiſin will not entitle the wife to 
dower®: for the land was merely in tranſitu, and never ref- 
ted in the huſband. But if the land abides in him for a fin- 
gle moment, it ſeems that the wife ſhall be endowed theres 
of. This doctrine was extended very far by a jury in Valet, 


where the father and ſon were both hanged in one cart, 


but the ſon was ſuppoſed to have ſurviyed the father, by 

pearing to ſtruggle longeſt; whereby he became ſeiſed 
of an eſtate by ſurvivorſhip, in conſequence of which ſeiſin 
his widow had a verdict for her dower®. A widow may be 
endowed of all her huſband's lands, tenements, and here- 


ditaments, corporeal or incorporeal, under the reſtrictions 


before mentioned, unlefs there be ſome ſpecial reaſon to the 
contrary. Thus, a woman ſhall not be endowed of a caſtle 
bailt for defence of the realm, becauſe it ought not to be 


divided. But of a caſtle that is only for the private uſe and 


habitation of the owner, a woman ſhall be endowed ©. Soa 
woman ſhall not be endowed of a common without Hint; 


far as the heir would then have one portion of this common 


and the widow the other, and both without ſtint, the com- 
mon would be doubly ſtocked. But a woman ſhall be cn- 
dowed of a common certain; and ſo of other incorporeal 
hereditaments z as rent, rent-ſervice, rent-charge and rent - 
feck d, mentioned in this and a former chapter . Though 
curteſy out of a truſt is allowed, as was mentioned in the 
former part of the foregoing ſection; yet dower has been 
refuſed thereout; a partiality not eaſy to be reconciled with 
reaſon, however ſettled by the current of authorities f. 


Where dower is allowable, it matters not though the huſ- | 


band alien or fell the lands during the coverture ; for he ali- 


ens them liable to dowers, of which the wife cannot be 


barred but by a fine, or like matter df record, to which ſhe 


muſt be privy, and privately examined: wherefore, and for 
ſaving the expence of a fine, it is common where the eſtate 


is but of ſmall value, for the huſband, when he conveys it, 
to bind himſelf by a bond, to ſave harmleſs and keep hs whe 
nificd the purchaſer, againſt any claim that might after- 
wards be made for or in reſpe& of dower. Yet as there is 
no method of effe ctually barring the wife but by a fine, of 
like matter of record, the bond can be but of little uſe if the 
obligor ſhould dic inſolvent; ſp that it behoves the purcha- 


2 Co. Litt. 31, e Page 24, 86. 
b Black, Com, 2 V. 13. f Co. Litt, 29, Note 6. 13 dit. 
e Co. Litt, 31, 8 bid, 32. 


who dies without Will of Teflament. 99 
fer, in cafe he takes à bond inſtead of having a fine paſſed; 


to look well to the probability of the obligor's dying ſob 
vent, and leaving a ſufficiency to diſcharge the bond, in 
caſe dowet ſhould be demanded. | 


Bur it nom ſeldom happens that the wife has any cam 
to dower ; for not only upon moſt preconcerted — 
＋ 


where a ſettlement is made purſuant ts the ſtatute 
Hen. VIII. c. 10. and thereby ſhe is barred by a jomture 
made to her in lieu thereof, but when a man purchaſes an 
eſtate in fee-fimple, it is uſual for him, in order to prevent 
his wife having any claim of dower therefrom), and to ſave 
the expence of a fine in caſe he ſhould ſell it, to take the 
conveyance in his own name and the name of another 
perſon as truſtee ; as for example, ſuppoſe A. B. to be the 
rantor, C. D. the grantee who purchaſes this eſtate, and 
F. a friend of C. D. the om Now, in confiderati- 
on of the ſum agreed for by C. D. to be given to A. B. for 


this eſtate, and in confideration of 58. a piece paid by the 


faid C. D. and E. F. the faid A. B. ſells and aliens this eſ- 
tate to C. D and E. F. To Hold, unto the faid C. D. and 
E. F. and their heirs, to the uſe of the ſaid C. D. and E. 


F. and the heirs of the ſaid E. F. In truſt nevertheleſs, as 
to the eſtate and intereſt of the ſaid E. F. and his heirs, to 


the only proper uſe and behoof of the ſaid C. D. his heirs 
and aſſigns for ever, and to and for no other uſe, truſt, in- 


tent or purpoſe whatſoever. So by this means the wife of 
C. D. will have no claim or title to dower from the eſtate; 


and C. D. may ſell and fafely convey the ſame to a pur- 
chaſer without paſſing a fine to bar his wife of dower. So 


if a huſband before marriage conveys his eſtate to truſtees 


and their heirs, whereby he puts the legal eſtate out of 
him, the wife after his death'ſhall not be endowed. 

HERE we may obſerve what has been mentioned con- 
cerning the deſcent of eſtates held in fee-fimple, arid'how 
the law diſpoſes thereof, and of thoſe held in fee-tail, that 
this 1s conſiſtent with the general law of the land. But par- 
ticular counties, cities, towns, manors and lordſhips, being 
indulged with the - privilege of abiding by their own cul- 
toms z which privilege is confirmed to them by ſeveral acts 
of parliament; thoſe cuſtoms prevail in contradiſtinction 
to the reſt of the nation at large d. Of thoſe cuſtoms is the 
cuſtoms of gavel kind, chiefly ſubſiſting in Kent, though 
it is to be found in other parts of the kingdom i. By this 

h Black. Com. . 74, i Ibid, | 


H2 _ cuſtom, 
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100 The Diſpoſal of a Perſon's Eſtate, 5 
cuſtom, not only the eldeſt ſon of the father ſhall ſucceed 
to his inheritance, but all the ſons alike *.. And though the 
anceſtor may be attainted and hanged, yet the heir ſhall 
ſucceed to his eſtate without any eſcheat to the lord l. And 
by this cuſtom the huſband ſhall be tenant by the curteſy 
without having any iſſue m; yet curteſy by the cuſtom of 
gavel kind, is ſubje& to ſeveral diſadvantages ; for it is 
only a moiety of the wife's land, and it ceaſeth if the huſ- 
band marries again n.— By the ſtatute 31. Hen. VIII. c. z. 
2 great part of Kent is made deſcendable to the eldeſt ſon, 
according to the courſe of the common law; as by means 
of that cuſtom divers ancient and great families, after a 
few deſcents, came to very little or nothing . And there 
are fix other ſtatutes for diſgavelling particular lands in 
Kent, beſides the 31 Hen. VIII. though that is the only 
ſtatute in print. ,Thoſe are mentioned in Mr. Robinſon's 
book on gavel kind P. Another of thoſe cuſtoms is the 
cuſtom that prevails in divers ancient boroughs, and there- 
fore called borough-engliſh, whereby the youngeſt ſon ſhall 
inherit the eſtate in preference to his elder brothers J. And 
there is a cuſtom in other boroughs that a widow ſhall be 
entitled for her dower to all her huſband's lands; = 


— 


RR” ] 


{ 
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by the common law ſhe ſhall be endowed of one-third part 
only*. Likewiſe there are ſpecial and particular cuſtoms of 
manors, of which every one has more or leſs, and which 
bind all the copyhold and cuſtomary tenants that hold of 


the ſaid manors*. Some copy-holders are for lives, one, d 
two or three ſucceſſively ; and ſome inheritances from heir 

to heir by cuſtom ; and cuſtom ruleth thoſe eſtates wholly, 
both for widow's eſtates, fines, heriots, forfeitures, and all , 
other things t. The cuſtoms that prevail in the city of 
London and province of Vork, which comprehend ſo con- | 
ſiderable a part of the kingdom, will be the ſubje& of the 

_ enſuing chapter. : 


k Co. Litt. 17. and the cuſtom, and therefore un- 
1 Black, Com. 1 V. 74. 2 V. 84. © dertakes to prove it by authorities 
m Co. Litt. 30, „% on record.“ | 
n Ibid, Note 1. 13 Edit, Refers o Co. Litt, 140, 
to Robinſ. Gavelk, b. 2. c. 1. and p Robinſ. on Gavelk. 78. | 
fays, ** There the learned author ꝗ Black. Com. 1 V. 95, 
** ſuggeſts that ſome have doubted, r Ibid. | | 
** whether there is any ſuch vari- « Ibid. 5 
* ance between the common law t Bacon's Law Tracts, 13. 


f CHAP. 


vn dies without Will or Teflament, 101 
The Cuftoms of the City of London and Province of York. 
; SECTION THE FIRST. 3 
wHEXEIN THE CUSTOMS or LONDON and YORK 
| | AGREE, AND WHEREIN THEY VARY, - | 
THAT thoſe cuſtoms are within the city of London 
VV and province of York, which comprehend ſo large 
and confiderable a part of the kingdom, it is ſomewhat 
ſtrange, ſays Dr. Burn, that ſo few authors have taken an 
pains to inform their readers or themſelves; and that thoſe 
cuſtoms are ſo ancient, and of ancient times were of ſuch 
general and almoſt univerſal extent, that ſome of the great- 
eſt lawyers have doubted whether they were not part of the 
common law*. Formerly, not only in the province of York 
and city of London, but in moſt, if not in all parts of Eng- 
land, a man wasreſtrained from bequeathing the whole of 
his perſonal eſtate away from his wife and children; but 
the law in that particular is now altered, though it conti- 
nued in the province of Vork, the principality of Wales, 
and in the city of London, later than in other parts of the 
kingdom, and till very modern times ; when in order to fa- 
vour the power of bequeathing, and to reduce the -whole 
kingdom to the ſame ſtandard, three ſtatutes were provided, 
the one 4 & 5 W. & M. c. 2. explained by 2 & 3 Ann. c. 
5. d. for the province of Vork; another 7 & 8 W. III. c. 38. 
for Wales; and a third 11 Geo. I. c. 18. for London: 
whereby it is enactod, that perſons within thoſe diſtriẽts, 
and liable to thoſe cuſtoms, may (if they think proper) diſ- 
| poſe of all their perſonal eſtates by will; and the « of 
the widows Children and other relations to the contrary are 
totally barred. So that now, throughout all the kingdom of 
England, a man may deviſe the whole of his chattels as 
2 Eccleſ. Law, 4 V. 368. | 
d This ſtatute of 2 & 3 Ann. recites that a proviſo was contained in the 
ſtatute 4 W M. that nothing therein contained ſhould extend to the eiti- 
zent of the city of Vork; and that the mayor and commonality, on behalf 
of the inhabitants of the ſaid city, had requeſtec that the ſaid proviſo might 
be repealed, And by the ſtatute 2 & 3 Ann. it is ena cted that the ws 
viſo, 8s far as the ſame concerned the citizens of the city of York, ſhall be 
repealed; ſo that jt ſhall be lawful for all and eyery the citizens of the city 
of York, who ſhall be freemen of the ſaid city, inhabiting therein, or with- 
in the ſuburbs thereof, by their laſt wills and teftaments, to diſpoſe of their 
goods, chattels, and other perſonal eſtate, to ſuch perſons as they ſhall thiok 


fit, as any other perſons inhabiting within the province of York, may law» 
fully do by virtue of the ſtatute 4 W. & M. 


Ry. . EE freely 


Wo 


103 The Diſpeſal of a Ferfons Eflote, 
freely as he formerly could any part thereof ©. But in caſe 
of inteſtacy, the ſtatute of diſtribution expreſly excepts and 
reſerves the cuſtoms of the city of London and province of 
Vork. So that although the reſtraint of deviſing is removed 
by the ſtatutes juſt mentioned, yet the ancient cuſtoms of 
London and York remain in full force with reſpe & to the 
eſtates of inteſtates d. And by the euſtom of the city of 
London, there is ſtill a difference to what it is in moſt othey 
parts of the kingdom in reſpe& to the diſpoſing the care of 
; children? 3 as by ſtatute 12 Car. II. c. 24. any father un- 
der age, or of full age, may by deed or will diſpoſe of the 
'cuſtod y of his child, cither (Ex or unhorn, to any perſon, 
except a popiſh recuſant?, either in poſſeſſion or reverſion, 
till ſuch child attains the age of twenty-one years. But if 
the father is a freeman of T he cannot deviſe the 
diſpoſition of the body of his child ; and if he doth, yet the 
infant ſhall remain in the cuſtody of the mayor and alder- 
men g, who are guardians to the children of all freemen of 
London that are under the of twenty-one at the time 
of their father's deceaſe j. So that if a freemay or free wo- 
man die, leaving orphans within age unmarricd, the court 
of orphans, which is held by cuſtom time out of memory, 
before the Jord mayor and aſdermen of the city of London, 
mall have the a y of their body and and the 
executors or adminiſtrators ſhall exhibit inventories before 
them, and become bound to the chamberlain to the uſe of 
the orphans, to make a true account upon oath; and if 
they refuſe, they may be committed till they become 
bound i. And their being bound in the ſpiritual court doth 
not excuſe them from this cuſtom &, as they may ſtill be 
compelled to give other ſecurity to the chamber of 3 
e Black. Com, 2 V. 493. By the e Co, Litt. 88. I : 


8 2 11 Geo, I. it all be lawful. f Popiſh recuſante, are thoſe con- 
r all victed in a court of law of not attend- 


June 1725, ſhall become free of the 
city of London, and for all who at 
that time ſhall be unmarried, and not 
have iſſue by any former marriage, 
to diſpoſe of their perſonal eſtate. 
But if any perſon who ſhall be free 
of the city, hath agreed or ſhall agree 
by writing, in ratie n of mar- 
riage or otherwiſe, that his perſonal 
eſtate ſhall be diſtributed according 
to the cuſtom of the city; or in caſe 
any perſon ſo free ſhall die inteſtate, 
b9 


His perſonal eſtate ſhall be ſubje& 
the cuſtom, ' IE 


1 0% Com « V. gut 


perſons who, after the 1ſt of 


| 14. Balls Abe 659. | 


dus tbedarvice of the church of Eog- 
land, and are thereby ſubject to di- 
vers penalties; or thoſe refaſing to 


make the declaration agaioft popery, 
as eojoiged _ ſtatute 30 Carell 
e. a. w ered by the proper 
magiſtrate, by Which they ae allo 
ſubje$} to divers diſabilities, Black. 
Com. 4 V. 56. „„ 

g Priv, Lond. 287, 

h Ibid. 288, 

i bid. 280, 487. 


k Law. of Exec. 25%. 


And 


And if any perſon intermarry with an orphan, without the 


conſent of the court, ſuch perſon may be ſined by them, 


according to the quality and portion of the orphan; and 
unleſs ſuch perſon pay the fine, or give ſecurity to pay it, 


they may commit him to Newgate, to remain there till he 
ſubmit to their orders. A peer has no privilege for taking 


and marrying an orphan of London without licence . 
He that marries an orphan without conſent of the court, 
muſt make a jointure before he receives the portion . 


Upon the marriage of orphans, the cuſtom is to appoint the 


common ſerjeant to treat and take fecurity for the orphan®, 
As to inteſtacy, in the main the cuſtems of London and 
York agree; but there are ſome variations, and in tue 
principal points they conſiderably differ. The one is, that 


in London the ſhare of the ehildren (or orphanage part) is 
not fully veſted in them till the age of Selim, before 


vhieh they cannot diſpoſe of it by teſtament? ; and if they 


die under that age, whether ſole or married, their ſhare 
ſhall ſurvive to the other children 7. The other is, that in 
the province of York, the heir at common law, who inhe- 
rits any land, either in fee · ſimple or fee-tail, is excluded 


ſtom any filial portion or reaſonable 26m As thoſe vari- 
ations will y”—_ more conſpicuous hereafter, we ſhall now 
2 to take a view of thoſe cuſtoms under two diſtin& 


A ee e e ee HA ancond.. 
THe CUSTOMS or Taz CITY or LONDON as 
+ +: ee 


Ir. a freeman of London dies in London, or elſewhere, 
inteflate, and oy his eſtate doth not lie in the city, 


but elſewhere, his children are entitled to their ſhare of his 


perſonal eſtate by the cuſtom t. And if the freeman dies, 


caving a widow and a child or children, his perſonal eſ- 


tate (after his debts are paid, and the cuſtomary allowance 


for his funeral, and for the widow's chamber u, are deduc- 


| ted thereout) is, by the cuſtom of the city, to be divided 

5 .m Priv. Lond. 282, 283, | is called the widow's chamber. 
n Lev, 163, | | Black, Com, 2 V. 618. In z caſe be- 
Priv. Lond, £86, © fore lord Parker, it was ſaid that the 


p Laws of Lond,65, widow is enticed tothe furniture of 
q 2 Vern. 558, _ her chamber; or, in caſe the eſtate 
1 Prec. Cha, 537. . exceeds two thouſand pounds, then 
s Swinb, 4334. to fifty pounds inſtead thereof, Ca e 
t Priv. Lond. 238. | of Briddle and Briddle, 7 Via, Abr, 
nun The widow's apparel, and ſur- 200 | 1 
2iture of her bedchamber in London, 1 
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10% The Diſpoſal of @ Perſon's Eftate, 
into three equal parts, and diſpoſed of in the following 
manner: te wit, one-third part thereof to the widow, ano- 
ther third part to the children, and the other third part (be- 
Ing taken out of the cuſtom) is now, by the ſtatute 1 Jac. 
II. c. 17. made ſubje to the ſtatute of diſtribution; and 
ſo dividing the whole into nine parts, four ninths belong 
to the wife, and five ninths to the children. And if a man 
dies worth 1800l. leaving a widow and two children, the 
eſtate ſnall be divided into eighteen parts, whereof the wi- 
dow ſhall have eight, ſix by the cuſtom, and two by the 
ſtatute, and each of the children five, three by the cuſtom, 
and two by the ſtatute: if he leaves a widow and one child, 
ſme ſhall ſtill have eight parts as before, and the child ſhall 
have ten, fix by the cuſtom, and four by the ſtatute *. And 
jf there ſhould be an after-born child, ſuch child will come 
in with the reſt for a cuſtomary ſhare of the father's per- 
ſonal eſtate J. If the freeman leaves a widow, and no child, 
the widow ſhall have three-fourths of the whole; two by 
the cuſtom, and one by the ſtatute, and the remaining 
fourth ſhall go by the ſtatute to the next of kin *. If he hath 
no wife, but hath children, the half of his perſonal eſtate 
belongs to his children, and the other half (being, as it is 
called, the dead man's part ; becauſe formerly the ordina- 
ry, or he to whom the ordinary committed adminiſtration, 
was to diſpoſe of the ſame to pious uſes for the benefit of 
the deceaſed's ſoul) is now diſtributable amongſt the chil- 
dren by the ſtatute . And if he hath neither wife nor child 
at the time of his death; then the whole belongs to the 
deceaſed, and is diſtributable by the ſtatute b. As to the 
freeman's grandchildren, the cyſtom does not extend to 
theſe, as hath been determined in ſeveral caſes <. 
Wr may now obſerve what ſituation the widow muſt be 
in at the time of her huſband's death, that ſhe may be en- 
titled to his perſonal eſtate ; as, whether there is any ſettle- 
ment whereby ſhe may be barred of her cuſtomary part, ot 
the part ſhe may be entitled to under the ſtatute ot diſtribu- 
tions; and alſo the ſituation the children muſt be in that 
they may be entitled ; as, whether any of them have been 
advanced, fo as thereby to be barred in part or in whole of 
what they would otherwiſe be entitled to: which, after being 
conſidered, more will be ſaid concerning the diſtribution. 
 ..w 2 Salk, 426. L. Raym, 1328. 2 1 P. Will, 341, = 
a b Law of Teſt, 195. 
x Black. Com. 2 V. 518. c 1 Vern, 397, 1 P. Will, 341, 
y Prec. Cha, 499, a Salk, 466. tj STE 
2 Black, Com. 2 V. $19, 8 e 


* 


Ir 


„ 


nonentity with regard to the cuſtom only; but ſhe ſhall be 
entitled to her ſhare of the dead man's part under the ſta- 
tute of difiributions, unleſs barred by ſpecial agreement d; 


and if a freeman of London makes a jointure on his in- 
tended wife, and the ſame is expreſſed to be in bar only of 


her dower, of thirds of lands, tenements and hereditaments 
this ſhall not bar her of her cuſtomary ſhare of his perſonal 
eſtate e: yet it is otherwiſe, if it is ſaid to be in bar of her 
cuſtomary part f. In reſpect to the part ſhe will be entitled 
to under the ſtatute of diſtributions; where a freeman 
whoſe life has been compounded with dies inteſtate, his 
widow ſhall have ſuch part as ſhe is entitled to under the 
ſtatute of diſtributions, if there are no expreſs words in the 
agreement to exclude her s: but where a widower and wi- 
dow being about to intermarry, any having only perſonal 
eſtate; by articles made before marriage, agreed, that in 
caſe the huſband” ſurvived, he ſhould have two thouſand 
pounds only of his wife's perſonal eſtate, and the reſt to be 
at her diſpoſal, &c. and in caſe the wife ſurvived, then ſhe 


was to have two thouſand pounds out of the huſband's. 


rſonal eſtate, without ſaying only or no more. The huſ- 
ba being a freeman of London, died; and his wife 


brought her bill for an account of his perſonal eſtate over 
and above the two thouſand pounds, and ſo to be let into 
the cuſtomary ſhare thereof; but it was deereed, that the 


equitable conſtruQtion of thoſe articles muſt be to exclude 
the wife from any further ſhare out of the eſtate; and, 
though the words were not ſo full to exclude her, yet the 
intent of the articles appearing to be a mutual reciprocal 
agreement between them for ſettling each other's claim, 
ought not to be extended larger on one fide than the other, 
and decreed that the wife muſt have only the two thou- 
ſand pounds h. Where a freeman of J. ondon, who was a 
widower, and had ſeveral children, being poſſeſſed of a 
conſiderable leaſchold eſtate, on a ſecond marriage con- 
veys theſe leaſes in confideration of 2000]. portion in truſt 
for himſelf for life, remainder to his wife for life, in lieu 
and bar of all dower, cuſtomary eflate, &c. remainder to 
the firſt ſon of that marriage, and fo to every orher ſon; 


d Black. Com. 2 V. $19, Prec, Cha, 32 Fo 
e Eq. Caf. Abr. 158, 159. b Laws of Lond. 703 | 
7 1 P. Will, $30, ” * - 8 2 
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Ir the wife be provided for by a jointure before marri- 
age, in bar of her cuſtomary part, it puts her in a ſtate of 
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196 The Diſpoſal of a Perſon's Eftate, 
and in the ſettlement there was an agreement that the truſ- 
tees ſhould ſell thoſe leaſes, and inveſt the money in the 
Purchaſe of lands of inheritance to be ſettled to the uſes 
aforeſaid ; but the huſband died before any purchaſe made, 
| and it was held that the wife was barred from claiming 
any other part of the perſonal eftate!. And where a ſettle 

ment was made on the wife of a citizen, of part of the per- 
ſonal eſtate of the huſband, in bar and ſatisfaction of all 
her claim and demand out of his perſonal eſtate, by the 
cuſtom or otherwiſe, and the huſband died inteſtate 5 it was 
decreed that the wife was barred of her diſtributive ſhare of 
his eſtate by the ſtatute of diſtributions «k. 


| Huwcs we may perceive, that if there are ſufficient 
words in a ſettlement made previous to marriage, the free» 
man's wife will be barred of the claim ſhe might otherwiſe 
have to her huſband's perſonal eſtate, either by the cul- 
tom or by the ſtatute of diſtributions; in conſequence of 
-which it will be as if there were no wife, and the children 
will have one half by the cuſtom, and the other half by 
the ſtatute l. And if the wife be divorced for adultery, ſhe 


ſhall not have her cuſtomary ſhare w. . 


Ir any of the children are advanced by the father in bis 
liſe-time with any ſum of money (not amounting to their 
full proportionable part), they ſhall bring that portion into 
hotchpot with the reſt of the brothers and ſiſters, but not 
with the widow, before they are entitled to any benefit 
under the cuſtom : but if they are fully advanced, the cuſ- 
tom entitles them to no further dividend . The adyance- 
ment muſt be of money or perſonal eſtate ; for the cuſtom 
_ extends only to the perſonal eſtate of a freeman ; becauſe 
when it firſt began, the citizens of London had no regard 
at all to a real eſtate, as they did not ſuppoſe any freeman 
of London would purchaſe ſuch eſtate, but would employ 
his whole fortune and ſtock in trade for the benefit of com- 

merce o. So a ſettlement of a real eſtate on à child is no 
advancement, nor to be brought into hotchpat ? : and if a 
citizen conveys to a child land of inheritance, though it 
be expreſſed tor advancement, it bars no child's part; but 
fuch may come in for a ſhare of the perſonal eſtate with 


i Eq. Caf. Abr. 153. ">; -<op Bunk. 166- . 
k Caſe of Badcock and Stanhope, u Black. Com, 2 V. $19, 
7 Vin. Abr. 211. 9 Abr. Eq, Caf. 180. 5 


11 P. Will. 644. 2 P. Will. 327. p 1 Cha. Caf, 160. The 


i I, | { 1. 
who dies without Will or Teflament. 10 b 
the reſt J. And it has been certified, that where an heir b_ 
or co-heir had a real eſtate ſettled on him or her, the ſame 1 
was out of the cuſtom of the oy of London ; and though 4 
the father ſhould afterwards declare it ta be a full advance- N 
ment for ſuch child, yet that was no bar to his orphanage 4 
part; neither was it to be brought into hotchpot, but was 0 
olearly out of the cuſtom*. And where money was given 4 
by the father to be laid out in land to be ſettled on the ſon, 0 
and the intended wife for their lives, with remainders in 1 
tail; and the queſtion was, whether this ſhould be reck- 1 
oned to be an adyancement by. part of the perſonal eſtate 1 
of the father, ſo as the ſon ought to bring the ſame into 46h 
hotehpot, to entitle him to a ſhare of the perſonal eſtate > "Yi 
it was held by the lord chancellor, that this money was 44 
not to be reckoned as part of the perſonal eſlate *. A 
How this advancement is to be beſtowed, and what = 
ſhall be deemed an advancement either in part, ſo that the ike 
child muſt bring the ſame into hotchpot before he be enti- Son 
tled to any benefit under the cuſtom ; or in whole, fo as RE 


thereby the child will be excluded from having 3 
portion, ſeems to have been much que ſtioned. ough 
it is ſaid, generally, by a late author, that i Jager 
made by the father in his life-time for his children, is ad- 
vancement within the cuſtom ; but that a ſettlement of a 
real eſtate on a child is no advancement, nor to be brought 
into hotchpot :. Yet ſmall inconſiderable ſums occafion- 
ally given to a child cannot be deemed an advancement, 
or part thereof; neither is maintenance money, or an al 
lowance made by a freeman to his ſon at the univerſity, or 
in travelling, &c. to be taken as any part of his advance- 
ment ; this being only his education, and it would create 
charge and uncertainty to enquire minutely into ſuch 
matters. So putting out a child apprentice is no part of his 
advancement, for it is wy procuring the maſter to keep 
him for ſeven years inſtead of the parent u. 4 A 


IT is queſtioned by Mr. Vernon, whether only the pro- 
viſion made on the marriage of a child, or in purſuance of 

_ 2 marriage agreement, is an advancement “; and where 
_ qool. were given to a daughter long after her marriage, 
and without any agreement that the ſame ſhould be for 
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108 The Diſpoſal of a Perfon's Eſate, 

her marriage-portion ; the lord chancellor was of opinion, 
that it could not be any advancement, unleſs it had been 
given her as a marriage-portion, or in purſuance of a mar. 


_- Fiage agreement *.—Upon @ reference to the recorder of 


London, by the lord chancellor, to certify what is the cul- 
tom of London concerning the advancement of children 


by their father; it was certified, that by the laws and cuſ- 


toms of the city, if any freeman's child be married in the 
fetime of his or her father, by his cenſent, and not fully 
advanced to his full part or portion of his father's perſonal 
or cuſtomary eſtate, as he ſhall'be worth at the time of his 
deceaſe ; ſuch freeman's child, ſo married, ſhall be exclu- 
ded and debarred from having any further part or portion 
of his or her father's perſonal or cuſtomary eſtate, to be 
had at the time of his deceaſe ; except ſuch father, by 
ſome writing by him written and ſigned with his name or 
mark, ſhall ne and expreſs the value of ſuch advance - 
ment: and then every ſuch child, after the deceaſe of his 
father, producing ſuch writing, and bringing ſuch portion 
ſo had of his father into hotchpot, ſhall have as much as 
will make up the ſame a full child's part or portion of the 
cuſtomary eſtate which his father had at the time of his 
deceaſe ; notwithſtanding ſuch father ſhall, by any writing 
under his hand and ſeal, declare ſuch child was by him 
fully advanced 7. It is ſaid to be ſufficient, if the free- 
man deelare the advancement by any writing under his 
hand, or by any thing written by him, although it be in 
an almanack, or elſewhere . But in the caſe of Dean and 
lord Delaware, the father's declaring, that the child was 
fully advanced or not advanced, was of no avail, unleſs it 
appeared what the advancement was in certainty; to the 
intent that it might be known, whether ſuch advancement 
did amount unto as much as would have belonged to the 
child by the cuſtom ®. And in a caſe where a freeman had 
advanced his child on marriage, and the certainty of that 
advancement did not appear under the freeman's hand; 
it was adjudged a full advancement, and that the freeman's 
declaration alone that he had advanced his child, was not 
of itſelf ſufficient d. e 
* 1 Vern. 61. | 2 H. 1508, 2 Vern, 630, 


y L. Raym. 484. Eq. Caf. Abr. 155, b Cafe of Cleaver and Spurling, 
2 Green's Privj, Lond, 33. T. 1729. 2P, Will, 327. 
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| Taz child of a freeman of London, when of 


Ty 


| I 4 „ may, 
in conſideration of a preſent fortune, bar herſelf of her _ 


cuſtomary part; as where the father, on his daughter's 
marriage, agreed to give her 3000l. which ſhe, being of 
age, covenanted to receive in full of her cuſtomary ſhare, 


as 2 freeman's daughter: and though it was objeQed, that 


ſuch a future right cannot be releaſed, and that parents 


might make an ill uſe of the power they have over their 
children in forcing them to give ſuch diſcharges; yet this 


was held a good bar of the cuſtom, there being no fraud 


in the tranſaction e. But ſuch releaſe, without a valuable 


conſideration, is not good; ſot in ſuch caſe, at the time 


of the releaſe, the children having neither jus in re nor us 


ad rem, that is, neither right in the thing nor right to the 
thing, the whole being in the father during his life, there 
is nothing for any releaſe to operate upon d. If a man 
who is of age marries a freeman's daughter who is under 
age, he may bar himſelf of any future right that he might 
have to the freeman's cuſtomary eſtate by virtue of ſuch 


marriage; as where a freeman of London had two daugh- 


ters and one ſon; one of the daughters married, and on 
receiving a ſuitable portion, the huſband releaſed all right 
and intereſt which he had or might have to any part of 


the father's perſonal eſtate by the cuſtom or otherwiſe 3 ' 


and covenanted, that at any time after the death of the 


father, he would do any further act for the releaſing of any 


right which he might have by the cuſtom. Jekyll and 


Gilbert, commiſſioners, inclined to think, that the releaſe 
being for a valuable conſideration, purporting an agree- 


ment to quit the right tothe orphanage part, to be binding, 


in equity; but though this might not be ſo clear, yet the 
covenant for a valuable conſideration to releaſe the future 
right is good; and ſo they decreed on the execution of the 
releaſe :e. Where the huſband and wife, in conſideration 
of 20001. the wife's marriage portion, covenanted to re- 
leaſe all the right and intereſt that might accrue to them 
out of the father's perſonal eſtate by the cuſtom of the city 
of London, and a bill was brought to have a ſpecific per- 
formance of the-articles made on the marriage : The de- 
fence made for the defendant was, that the cuſtomary part 
being a mere poſſibility and contingency, which might or 
might not happen, it could not be releaſed; and if it 


e 2 Eq. Caf. Abr. 292, Str. 947. e P. Win. 273. 
d 1 Alk. 402. 5 ; | Eos 
| ; 1 could, 


110 Jie Diſpoſal of a Perſon's Eftate, _ 
deould, that at the time of the articles the wife was an in- 
fant, and ſo not bound by them; beſides, that the 20001. 
was no confidefation for releaſing ſuch an intereſt, the 
wife's father having died worth upwatds of 26,0001. By 
lord chancellor Hardwicke : "Theſe confiderations ate tos 
looſe either for a judge at law, or in this court, to lay any 
weight upon; and I muſt determine according to the 
ſacts, by the rules of law, and of this court. In this eaſe 
there appears to have been a valuable confideration for the 
agreement in the articles, becaufe at the time when the 
2000l. were given, the defendant's wife was entitled to no 
part of the eſtate of her father; and it was given for het 
ad vancement in the world; and it is highly reafonable 
that ſuch kind of articles ſhould be carried into execution, 
and that when a father is bountiful to his children in his 
life · time, lie ſhould have his affairs ſettled to his own ſa 
tisfaction. As to the objection of the cuſtomary part being 
2 poffibility, and merely in contingeney, it is of no 
weight; for there is no doubt but it might be releaſed in 
ty: but here is a covenant, which the defendant is 
bound by in all events. And it is no objection to ſay, that 
the wife was under age; for though in this reſpect, if the 
huſband were dead, the articles would natbind her, and 
ſhe would by ſurvivorſhip be entitled to the cuſtomary 
ſhare, as a choſe in action not recovered or received by 
the huſband ; yet he being alive, it is a matter that ac- 
craes to him in right of his wife; and he may releaſe it, 
and his releaſe will bind her; and therefore it was reaſon- 
able he ſhould perform his covenant. I found my opinion 
too on an old law well known in the city, by the name of 
Jud's law; whereby a hufband was authorized to agree 
with the father for the wife, though ſhe was under age. 


As to children partly advanced, bringing their adyance- 
ment into hotchpot ; it may be obſerved, as has been 
mentioned, that it is to be brought in among the brothers 


and ſiſters only, but not with the widows : for it has been 


determined to be beyond all doubt, that where a child 
that had a portion, but was not fully advanced, but was 
to bring her 23 into hotchpot, that the portion ſhould 
not be brought into the perſonal eſtate in general, ſo that 


{ Caſe of Medcalfe and Ide. 1 Atk. 63. & Page 106. 
. the 


orphanage part, without any regard to what he hath al- 
ready received i. And where an only child is in part ad- 
yanced by the father in his life-time, ſach child fall not 


bring his portion inte hotchpot, there being none in edva} 


degree with him k. The only meaning of bringing the 
child's ſhare into hotchpot is, to make an equality among 
the children, and not for the benefit of the mother l. 


Ir a freeman having ſeveral children, or but one child, 
doth fully advence all his children, or his ſingle child ; 
this ſatisfies the cuſtom, and is the ſame as if ke hath no 


child, and his perſonal eſtate ſhall go as if there was 


none m, and the wife ſhalt have a moiety n, or one half; 


which muſt be underſtood to be a moiety or one half by 
the cuſtom, from whieh the children, or one child, being 


full advanced, are excluded. So conſequently, it ſcems, 


that the other moicty or one half, -muſt fall under the di- 
reftion of the ſtatute of diſtributions, and be diſtributed 


3 the ſtatute ditectss. 


Tus cuſtom, it may be obſerved, extends only to the 
wife and children; whereas, if there is neither wife nor 
child living at the inteſtate's death, the whole of his per- 
ſonal eſtate is ſubject to the ſtatute of diſtribution, as has 
been mentioned o, and conſequently muſt be diſtributed 
in the ſame manner as was ſhewn in a former chapter b. 


BesiDEgs what has been mentioned, concerning how 
diſtribution is to be made where the freeman leaves a wifc, 
child, or children; and as we have now ſcen that the wife 
may be barred by ſettlement, and the children by being 
advanced ; we may here obſerve, that the courſe of dil- 
tribution of the perſonal eſtate of a freeman of London 
ſeems to be thus: e „ : 

h 1 Vern. 345. | m Ibid, 527, 

i 2 Salk, as. „ Py 84 bs. 

k 2 Vern, 234. o Page 104. 

12 P. Will, 526. p Chap. 3. 7 

7 


dul dies without Will on Teflaniont. ttt 
the widow might come in for part of it, but that it ſhould 
be brought into the orphanage part only b. And where . 
freeman of London hath but one child, and he hath re- 
ceived ſome portion from his father, and the father dies 
leaving this child and a wife; the child ſhall have his full 
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212 The Diſpoſal of a Perſon's Eftate, | 
Ir the freeman dies inteſtate, leaving no wife, but an 

| only child; which child is advanced, or partly advanced, 

or not advanced} i in all theſe cafes it makes no difference, 


for one way or other ſuch child ſhall have the whole clear - 
perſonal eſtate. For ſuppoſing ſuch child is advanced, he 


ſhall have nothing by the cuſtom, but by the ſtatute he 
' ſhall have the whole as next of kindred. - If he is partly 
advanced, he ſhall have one half by the cuſtom; there 
being no other child with whom to bring his partial ad- 
yancement into hotchpot, and the other half by the ſtatute. 
So in like manner, if he is not at all advanced; he ſhall 
have one half by the Ms and the mo: haſt . the 
1 


Ix the freeman leaves 3 vile but LE 1 4 


ſuppoſe them to be three, the firſt of which is advanced, 
the ſecond partly advanced, and the third not advanced: 

in this caſe the child partly advanced, and the child not 
advanced, ſhall have one half equally betwixt them by the 
cuſtom ; the child partly advanced firſt thereunto bringing 
his partial advancement into hotchpot 3 ; and the other half 
(which is called the dead man's part) ſhall be diſtributed 
by the ſtatute equally between thoſe two children, the firſ 
child being ſuppoſed to be Fully advanced already. 


As to the repreſentatives of 4 dead; thoſe we 
| muſt obſerve, are admitted by the ſtatute to a diſtributive 
ſhare of the dead man's part, in the place of the deceaſed 
child or children whom they repreſent ; but not lo of the 

cuſtomary part by the cuſtom. | 


Ir the freeman leaves a wiſe, and no child; ſhe ſhall 
have, beſides her chamber, one half by the cuſtom, and 
the other half (being the dead man's part) „ ſhall be diſtri- 
buted by the ſtatute ; of which dead man's part by the ſaid 
ſtatute ſhe ſhall have one half: ſo that, dividing the whole 
perſonal eſtate into four parts, ſhe ſhall have three, and the 
next of kindred one. But although there be no child of 
the freeman's living at his death ; yet if there hath been 2 

| _ 
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use dies without Will or Tefamene. 113 
child, and there are any legal repreſentatives of ſuch child, 


that is, lineal deſcendants; then of the dead man's part, 
by the ſtatute, the wife ſhall have but one third, and the 
repreſentatives ſhall have the other two-thirds; ſo that di- 


viding the whole perſonal eſtate into fix parts, ſhe ſhall 
have four, and the repreſentatives two. 

Ir the freeman leaves a wife, and alſo a child or chil- 
dren, any one or more of which children are not advane 


ced; by the cuſtom ſhe ſhall have one-third part, and the 
children not advanced ſhall have another third part, and 
the remaining third part (being the dead man's part) ſhall 
be di ns by the ſtatute ; of which dead man's part 
by the ſaid ſtatute ſhe ſhall have one-third, and the other 


two-thirds ſhall be diſtributed amongſt the children: ſo 
that, dividing the whole into nine, ſhe ſhall have four, and 
they ſhall have five. But if the wife be barred by ſettle- 
ment, whereby it may be as if there were no wife; then 


the children will have one half by the cuſtom, and the 
other half by the ſtatute, as hath been mentioned 4. 


Tur orphanage ſhare not being fully veſted in the chil- 
dren till they attain the age of twenty-one, a child intitled - 


to an orphanage ſhare of his father's perſonal eſtate dying 
under twenty-one, cannot deviſe it by his will ; for by the 
cuſtom it ſurvives to the other children, as hath been men- 


tioned”, But a child may deviſe the ſhare which he hath 


by the ſtatute of diſtributions *; and that at the age of 
fourteen, if a male, and twelve, if a female ; provided he 
or ſhe be of ſufficient diſcretion ; as it ſeems expreſsly laid 
down by Sir William Blackſtone ; and his reaſon given 


for it 1s, becauſe that is the rule of the civil law, and that 


as the eccleſiaſtical court is the judge of every teſtator's 


capacity, this caſe muſt be governed by the rules of the 


eccleſiaſtical law; ſo that, as the learned author ſays, no 


obje ction can be admitted to the will of an infant of four- 
teen merely for want of age; but if the teſtator was not of 
ſufficient diſcretion, whether at the age of fourteen or four 
and twenty, that will overthrow his teſtament. _ 


4 page 106, 1 85 PZ Vern, $6%5 © 
r Page 103, | t Com. 4 V. 497. 
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3 
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* » . 
( loan Tin n i 


ru CUSTOM or rn PROVINCE 


As T6 INTESTACY. 


WV have already ſcen, that here, as well as in the eit 
of London, à man may by will diſpoſe of the whole | 


of his perſonal eſtate to whom he thinks fit, and that the 
claims of the widows, children, and other relations to the - 


f 


contrary, are totally barred uv. But as to Mach if a 
man being an inhabſtant or an houſeholder within the pro- 
vince of York, and dying there or elſewhere inteſtate, and 
at the time of his death hath a wife, and alſo a child or 
children; his goods (after paying his debts, and deduc- 

ting the widow's apparel and furniture of her bed-cham · 
ber *) ſhall be divided into three parts; whereof the wife 
ought to have one part, the child or children another part, 
and the third part (which' is called the death's or dead 


man's part) is diſtributable by the ſtatute ;- of which dead 
the wife ſhall have one-third, 
all be diſtributed amongſt the 


| man's part, by the ſtatute, 
and the other two-thirds th 

ch 

wife 


Aren: fo that, dividing the whole into nine parts, the 
ſhall have four and the children five ; in like manner 


das has been mentioned concerning the cuſtom of the city 
of London x. But if by ſettlement a jointure is limited to 
the wife, in bar of all her demands out of the perſonal eſ- 
tate of her huſband by virtue of the cuſtom, in ſuch caſe 
it is as if there were no wife with reſpe& to the cuſtomary 
part; ſo, if it is in bar of all her demands, by virtue of the 
ſaid cuſtom, or ot ber wiſe, fhe ſhall be debarred alſo of any 
diſtributive ſhare by the ſtatute 7. And as to the children; 
if the inteſtate hath a wife, and a child or children, which 
child is heir to the inteſtate, or which children were ad- 
vanced by the father in his lifetime; in this caſe it is as if 
he had no child; and therefore his goods ſhall be divided 


into two parts; whereof the wiſc is to have one part to 


u Page 101. 
e the general and ancieat euſ- 
tom of the province of York, wi- 
dows have been tolerated to reſerve 


to their own uſe, not only their ap- 


parel and « convenient bed, but a 
eyſſer with divers things therein ne- 
cyſſary for their own perſom ʒ which 


things have been ufually omitted 
out of the inventory 
huiband's goods, unleſs the huſband. 
was ſo far ee the ml of his 
goods would not ſuffice to difcharge _ 
the ſame, Swinb. 434. g 


. x Page 104. 


y 1 Vern, ty. 


* 


of their deceaſed 


bertelf, 


or YORK 
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wie diet without Will or Taament. 115 
kerſelf,” and the other half is diſtributable by the ſtatute *, 


as we ſhall ſee more of hereafter,—-If the inteſtate hath 


neither wife nor child at the time of his death, his whole 
perſonal eſtate (the funeral expences, and other neceſſary 
charges being firſt deduRed) ſhall be diſpoſed of in due 
_ courſe of adminiſtration, as now falling under the direQi- 

on of the (fatute of diſtribution :; and conſequently muſt 
be diſtributed in ſuch manner as was ſhe wn in a 133 


. 
1 
* 

— 


chapter b. = J > Oy Sl ELL 27 
As to the child's being excluded as being heir; this, we 


may obſerve, is one of the main points wherein the cuſtom 
the former, whatever real eſtate the child has, either by 
deſcent from his father, or conyeyed to him by his father 


5 


of the city of London and province of York differ; as in 


in his lifetime, it will in no wiſe bar the child'from receive 


ing his ſhare of his father's perſonal eſtate; whereas here 


he will be totally barred from receivin 


| | any part thereof 
by the cuſtom, if he ſſiould have any 


eſtate by deſcent, 


or otherwiſe, from his father. Fot here not only the heir 


of lands holden in fee-fimple is thereby barred from the re- 
| eovery of a filial portion, but he alſo that is heir in fee - 
tail, either general or ſpecial e; and although the lands be 

of very ſmall revenue, perhaps not more than a noble 


yearly rent, and the goods very great in compariſon of ſo 


ſmall a rent (as may be 1000]. or more); even in this caſe 


the heir is barred from the hops of a filial portion 4: and 
not only that heir is excluded from a filial | 
doth enter upon the land immediately after his father's 


death, but he alſo who is heir in reverſion, is heir; and 


being heir, can have no filtal portion: ſo by this it may 
fall out very hard with the heir in reverſion; for if he 


2 Swinb. 2206. tail- male gener | 
4 Ibid, an eſtate tail ſerosle 


portion who. 


b Chas, 4. = . 

c Eſtates tail may be either gene» 
tal: or ſpecialz---or ſpecial to male 
or to female. Tail general is, where 
lands and tengments are given to 
one, and the heirs of his body be- 
gotten, By which manner of be“ 
queathing, how often ſoever the do. 
nee in tail marries, his iſſue by every 
ſuch marriage is in ſucceſcive order 
capable of inberiting the eſtate tail 
per ſormam dogi, that is, by the 
form of the giſt. If lands are given 
to a man, und the heics-mele of his 
body begotten, it creaces an eſtate in 


Le” 


nant in tail ſpecial is, where the gift 


is reſtrained to certain heirs of che 
donee's body, and does not go to all 
of them in general. As where lands 
and tenements are given to a man 


general: and vice verſs, 
1, Te- 


and the heirs of his body, on Mary 


his now wife to be begotten; hereby 
no iſſue can inherit, but ſuch ſpecial 
iſſue «3 is engendered between them 


two; not fuch as the huſband may 


have by another wiſe; and therefore 
it is called ſpecial tail. Black, b. 4. 
d Swinb. 231, 2332, 
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116 The Diſpoſal of a Perſon's Eflate, 


ſhould die in the mean time, before he could lawfully ett- 


ter to thoſe lands which be his only in reverſion, he could 
reap no benefit either of his father's lands or goods; yet he 


muſt be content with his lot, and though not he, but his 
ſhall enjoy the land at the time appointed ©. And although 
the heir receive the land by ſettlement made upon his fa- 
ther's marriage; yet he is heir ſo as to be excluded there- 
by from a filial portion; as where the father having oy 
ſettlement on his marriage ſettled his real eſtate to himſe 
for life, part to his wife for her jointure, and the remainder 
ok the whole to his firſt and other ſons in tail, remainder 
to his own right heirs; the eldeſt ſon was thereby exclu- 
ded by tbe of nn of the province of York from having any 


mare of his father's perſonal eſtate f. And if the heir hold 


lands by deed of feoffment s in mortgage, or with clauſe 


of redemption; that is to ſay, upon condition that if the 


feoffer pay unto him a ſum of money at a certain day, 
that then the feoffer may re-enter, and the deed or grant 
de void; yet in the mean time, until the condition be per- 

formed and the land redeemed, if he ſhould demand any 
filial portion he is barred ; becauſe as yet he is heir to the 
_ deceaſed. But if the lands ſhould be redeemed, and the 
money ſatisfied, then it is thought that he may recover a 
filial portion; becauſe then he is not heir to the deceaſed, 


nor the advancement certain which was made by the father 


 HavinG thus ſeen how the heir may be barred from 
receiving a filial portion by having lands from his father 
by deſcent or otherwiſe ; we come now to conſider what 
advancement will bar a child from receiving a filial porti- 
on. But before we proceed with this, we may here juſt 
take notice, that what has been ſaid concerning the heir 
being barred, relates ſolely to his being barred of what he 
would be entitled to by the cuſtom, and not what he will 


Ain "a. ta. a * n 8 


be entitled to by the ſtatute; which we ſhall porceive by 


what will be ſaid hereafter. 
| | 1 
e Swinb. 231, 5 
f Caſe of Conſtable nod Conſtable, 
9 | 
"'g A feoffment, or deed of feoff- 
ment, is the ancient method of con- 
veyance, | Black. Com. 2 V. 310, 
Yet fince the ſtatyte of 27 Hen, 
VIII. c. 10, of uſes, the conveyance 


by leaſe and releaſe has taken place 


of it, anil is become a very common 
aſſurance to paſs Jands and tene- 
ments; for it amounts to 8 

ment, the uſe drawing after it the 
poſſeſsion without actual entry, and 


ſupplyirg the place of- livery 


ſe ſin qui red by the deed of fi 
ment, 2 Ven, 35, „ 
h Swiab, 2342. N 
| As 
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who dies without Will or Teflament. 117 
As concerning the advancement, whereby a child may 
be barred: from receiving a filial 8 this advance 
ment muſt be by the father in his lifetime. For although 
another heſtow any advancement, be it as much as it may, 


this preferment by another is no bar to the child from the : PE |. g 
recovery of a filial portion of his father's goods; much leſses i 
where the child hath advanced his eſtate by his own. in- ( 


duſtry i. And'if the father beſtow any thing upon another 
for his child's ſake, or for the good of his child; this is no 
ſuch preferment as will hinder a child of his filial portionł: 
and'thereſore if the father beſtow any thing upon a man 1 
of trade, to take his ſon for an apprentice, and to teach Wo! 
bim his myſtery, this is no advancement to the effect my} 


aforeſaid l; or if the father beſtow any thing upon a ſchool- ; 
maſter, or tutor in the univerſity, for the increaſe of his 94 
child's knowledge in learning, or for any degree there to AM. 
be obtained; this is no advancement io exclude the child 1 
of a fifa jn . Oo nth 6 rnb ell 
Tux advaneement muſt be a proviſion made by the fa- mi 

ther of ſome competent thing for the maintenance of his 1 

child, whereby he may be the better enabled to live after 14 


his father's death; for if the father beſtow any thing upon 
his child to any other end, as money in his purſe to ſpend 
among his equals, or to buy him ſuits of apparel or books 
yet this is not to be holden for an advancement . IIf a , 
portion be given to a child in lieu and ſatisfaction of a fili- 

al portion, and the child be of age, and in conſideration 


—— — 2 nt — 2 2 A 
r 
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thereof doth releaſe his future filial portion; then the child 4 
will be barred of any future claim: as a child when of age, 4 
for a valuable confideration, may releaſe his future filial + 144 
portion o. If the father in his lifetime beſtow a leaſe upon mal 
his child, or grant unto him an annuity for life out of his Mi 
lands, though it be in ſuch manner as the child ſhall not _ 

' reap any benefit thereby, ſo long as the father lives, but i 
after his death; this is holden for a preferment or advance- Jt 
ment: becauſe it was aſſured unto him in his father's life- Wit 
time p. And if the father beſtow a competent portion with 9 | 
his e in marriage upon him that ſhall marry her; = | 
this is ſuch an advancement as will bar her from a demand 14 
of a filial portion a. By the word portion is to be under- Wil 
ſtood, not only a ſum of money, or part of the father's 41} 

Ii Swiab, 233, 5 n Ibid, 234, ä 14 
. 0 4 Burn's Eecleſ. Law, 398. 44 
I Ibid, _ . p Swinb, 234. 3 1 
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tom, if his father had then died, ſhall Rand for a ſufficient 


 wailed as the cuſtom of the province of York, that children 


* 


1 d Difpeſil of # Perſon's Bes, 


goods and chattels; but alſo lands and annuities beſtowed 
dy the father upon the ſon? 


eſtate, at the time when he doth beſtow any ſuch thing 
upon his child; for the ſame being equal, or not _ 
under the rate which ſhould belong to he child þy th 


8 and advancement t to exclude him _ a fla 


47 binn base Soinburrs hays 8 to 1 


Lexcluſive of the heir at law) not advanced to their fol 
Pre ftion of the children's part, ſhall be admitted to come 

r their ſhare of the faid children's part, bringing 
thereunto their partial advancements into hotchpot b agree- 
able to what Swinburn acknowledgeth to be the rule of 
the civil law; in conformity alſo to the cuſtom of Lon- 
don, and to the meaſures of the ſtatate of diſtribution 
and ak N N by the courts of * in all ſ ſuch 
caſes t. 


Wurnn there i is 2 wiſe, child, 0 of ebildren, the 985 


4 


of diſtribution of inteſtates eſſects within the «not of 


Mork ſeems to ſtand thus: 


Ir a perſon die inteſtate leaving no wiſe, but an only 
child, which child is heir 5 law, or advanced, or dnl 
Advanced, or not advanced; in all theſe caſes it makes no 


difference ; for one way or other ſuch child ſhall have the 


whole clear perſonal eſtate. For ſuppoſing ſuch child to 


be heir at law; he ſhal{ have nothing by the cuſtom, but 


by the ſtatute he ſhall have the whole as next of kindred. 


he is advanced ; he ſhall likewiſe have nothing by the 


cuſtom, but by the ſtatute in like manner he ſhall have the 


whole. If he is . es he ſhall have one half 


by the cuſtom, there no other child with whom to 


bring his partial n into hotchpot; and the 
Other half by the ſtatute. $0 in like manner, if he is not 


r Swiab, 234, | t 4 Bum Reclef, Law, 403. 


he 15 5 FF #3 JO 
| | * 
. . . 
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| Competent, ſignifies equal, 
of not far inferior to that quantity which otherwiſe, accord. | 

ing to the cuſtom of the province, ſhould fall to be due 

to the child, after the rate and proportion of the father 5 


Fr , / MO Aa. 
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the other half by the ſtatute. | 

Ir ſuch perſon hath divers children, one of whom is 
heir at law, and the others are advanced; in this caſe, 
vith reſpe@ to the cuſtom, it is as if he had no children: 
none of them can claim any thing by the cuſtom ; and 
(the younger children being ſuppoſed to be fully advanced) 
the heir at law by the ſtatute ſhall have the whole. So 
here we may obſerve, as beforc hinted ® ; that as to the 
cuſtom the heir at law is barred by having lands; 2 by 
the ſtatute he is in no wiſe barred by any ſands 


tates which we have ſeen in a former chapter w. 


Ir ſuch perſon hath divers children, the firſt of which ie 
heir at law, the ſecond advanced, the third partly advan-- 


ced, and the fourth not advanced; in this caſe, the child 
partly advanced, and the child not advanced, ſhall have 


one half equally betwixt them by the cuſtom, the child 
partly advanced firſt thereunto bringing his partial ad · 


vancement into hotchpot ; and the other half (which is 


the dead man's part)ſhall be diftributed by the ſtatute equal · 
(the ſecond only except - 


ly amongſt all the ſaid children 
ed, who is ſuppoſed to be fully advansed already), ſhare 
and ſhare alikg. But if the heir at law hath been adyany 


ced by his father, otherwiſe than by lands, or as heir at 


his brothers and fiſters, otherwiſe he ſhall have no diftri- 
butive ſhare by the ſtatutfe. 


In reſpe& of the dead man's part, which is diftributable 
by the ſtatute; we myſt obſerve as to this, that the repre - 
ſentatives of children dead are admitted to a diſtributive 


ſhare in the place of the deceaſed child or children whom 


they repreſent ; but not ſo of the cuſtomary part by the 


om. 3 55 


Ir a man hath a wife and no child, ſhe ſhall have (be- 
ſides her convenient bed and apparel) one half by the cuſ- 
tom, and the other half (being the dead man's pa t) ſhall 

P 


be diſtributed by the ſtatute 3 of which dead man's part b 
the ſaid ſtatute ſhe ſhall have one half, and the other ha 
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at all advanced; he ſhall have one half by the cuſtom, aud 


at he 
may have had by any deſcent or otherwiſe from the inte- 
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10 The Diſpoſal of a Perſon's Efhate, 

ſhall go to the next of kindred to the deceaſed in _ de- 
gree : ſo that, dividing the whole into four parts; ſhe ſhall 
have three, and they ſhall have one. But in reſpeQ to the 
dead man's part, although there be no child, yet if there 
- hath been a child, and there are any legal repreſentatives, 
- that is, lineal deſcendants of ſuch child; then of the dead 
man's part by the ſaid ſtatute; the wife ſhall have but one- 
third, and the repreſentatives ſhall have the other two- 


thirds.: ſo that, dividing the whole into fix parts, ſhe ſhall 


. have four and they ſhalt have two. 


Ir a man hath a wife, and alſo a child or children one 


of which children is heir at law, and the others are advan- 


ced; in this caſe, with reſpect to the cuſtom, it is the ſame 
as if he had no child; and conſequently the wife ſhall 
- have one half by the cuſtom, and the other half (being 
the dead man's part) ſhall be diſtributed by the ſtatute; of 
which dead man's part, by the ſaid ſtatute, ſhe ſhall have 
one - third, and the other two-thirds ſhall go to the heir at 
law; fo that, dividing the whole into fix parts, ſhe ſhall 
have four, and he ſhall have two. F 


Ir a man hath a wife, and alſo a child or children, any 
one or more of which children are not advanced; by the 
cuſtom ſhe ſhall have one-third part, and the children not 
advanced ſhall have another third part, and the remainin 
third part (being the dead man's part) ſhall be diſtribut 
by the ſtatute: of which dead man's part, by the ſaid ſta - 


tute, ſhe ſhall have one third, and the other two-thirdy. 


ſhall be diſtributed amongſt the children ; ſo that, dividin 


the whole into nine, The ſhall have four, and they fal 


have five. | 


To illuſtrate this, let us here for example ſuppoſe a man 
inhabiting within the province of York dies inteſtate, 


leaving a clear N of goool. and leaving a widow 


and four children; the firſt being heir at law to freehold 
lands, and having received likewiſe of his father in his 
lifetime 4ool. to ſet him up in trade; the ſecond advanced 
to the amount of 3oool. the third partly advanced, to the 

amount of 600l. and the fourth not at 4 advanced. The 
queſtion is, how this perſonalty ſhall be diſtributed? Firſt 
of all, the widow ſhall have one-third part by the cuſtom, 
as her widow's portion, to wit, 30eol. Another third-part, 
by the ſaid cuſtom, ſhall be diſtributed amongſt * 
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dren; of which the heir at law (as ſuch) by the faid cuſ- 
tom is excluded from recovering any ſhare; the ſecon ſon 
alſo, as being fully advanced, is excluded; but hereunto 


the third ſon ſhall bring his partial advancement of 600l. 


into hotchpot, and then the third and fourth ſons ſhall di- 
vide the 3600l. equally between them; but the real benefit 


thereof to the third ſon will be but 1200l. and to the fourth 


| ſon 1800l. The remaining third-part of the ſaid-perſon- 


alty, which is the dead man's part, ſhall be diſtributed b 
the ſtatute ; of which, by the ſaid ſtatute, the widow ſhall 


have one-third, to wit, 100al. and the reſidue, being 2000]. 


ſhall be diſtributed equally amongſt the ſaid three children, 


viz. the heir at law, and third and fourth ſons (the heir at 


law being let in for ſo much by the ſtatute ; and the ſecond 
ſon being ſtill excluded; as having received more than his 
juſt proportion of his father's whole perſonal eſtate); but 


hereunto the heir at law ſhall firſt bring his partial advance- 


ment of 4ool. into hotchpot, and fo the ſaid three children 


ſhall divide the whole 2400l. equally amongſt them; but 
the real benefit thereof to the heir at law will be but 4000. 
and to the ſaid two younger children 800l. each. So that 

of the whole clear perſonalty of goool. the widow ſhall 
have 4000l. the heir at law 400l. the ſecond child nothing. 

the third child 2000). the fourth child 2600l. which added 


together makes the goool.* But if by ſettlement a join- 


ture is limited to the wife, in bar of all her demands out of 


the perſonal eſtate of her huſband, by virtue of the cuſtom 
or otherwiſe, ſhe will be debarred of any ſhare, either b 


the cuſtom or ſtatute; and in ſuch caſe: it will be as if 


1 


there were no wife, as has been mentioned /; and conſe- 


quently the children muſt have the whole. 


- By this cuſtom, the cuſtomary ſhare which the children 
are entitled to, veſts in them immediately on the inteſtate's 
death ; quite different to the cuſtomary ſhare which the 


children of a freeman of London are entitled to by the 
_ cuſtom of London, which does not veſt in them till they 


are twenty-one years of age ; wherefore, until they attain 
that age, they cannot diſpoſe of it by will ; and if they die 
under that age their ſhare ſurvives to the other children, as 
has been ſhewh*. But here, as the cuſtomary ſhare veſts 
immediately on the inteſtate's death, as doth the ſhare the 


x 4 Bum's Eccleſ, Law . "2 Bas 199,” 
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children are entitled to by the ſtatute of diſtribution; ſo 


that the whole is veſted in them immediately on the inteſ. 
' tate's death, and being fo veſted, in caſe either child dies 
under age, and without will, the ſhare of ſuch child will 
fall under the ſtatute of diſtribution, and go according to 


the courſe of diſtribution treated of in a former chaptet . 
And if the infant be of the age of fourteen, if a male, or 
twelve, if a female, he or ſhe may diſpoſe thereof by willz 


as has been before mentioned concerning what ar infant 


is entitled to by the ſtatute of diſtribution v. That a male 
infant may make a will, and thereby diſpoſe of his goods 


and chattels at the age of fourteen, and a female at the 


age of twelve years, ſeems generally ſo to be allowed as 
not to admit of a doubt; provided they be of ſufficient dif- 


cretion. But as to real eſtates, by the ſtatute 34 & 35 Hen. 


VL. e. 5. ſe. 14. wills or teſtaments made of any ma- 


nors, lands, &nements, or other hereditaments, by any 
perſon within the age of twenty-one years ſhall not be good 


or eſfectual in law; yet by this ſtatute, and the ftatute 12 
Car. I. all perſons of ſound mind (except infants and 


married women) are enabled to diſpoſe by will in writing 
of their whole landed property (except their copyhold te- 


_ nements) ; concerning which particulars we ſhall treat in 


the g wi work, and therewith begin the 


8 


SECTION. THE FOUR T Hy 


- @BSERVATIONS on THE USE AN5 BENEFIT A 


WILL may EE To A MAN's FAMILY coop 
RELATIONS. | . 55 
T_JAVING juſt now ſhewn that every man is at liberty 
to make a will, and thereby to diſpoſe of his real 


eſtate, and in a former part of our work, that he may by 
will diſpoſe of the whole of his perſonal eſtate to whom he 


thinks fit c; likewiſe that infants at the age of fourteen 
years, if males, and twelve if females, may make wills, 


and thereby diſpoſe of their perſonal eſtate ; and as in our 
explanation preceding the contents of this work, we have 
briefly pointed out, ard PN explained the man · 
ner of the Law's Diſpoſal in caſe = inteſtacy, by which 
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the utility of a will in a variety of caſes may readily: be 
perceived; we ſhall-here make ſome brief obſervations on 


the uſe and benefit the ſame may be to ſuch of a man's 
mily or telations who would be legally entitled to his 


eſtate and effects in caſe he died inteſtate. . And to this 
end we will firſt ſuppoſe a man to have relations, ſeveral - 


of whom may he entitled to the adminiſtration of his-ef- 
tate, and he makes his will, and appoints one or more ex- 
_ ecutors, and thereby gives his relations his en eſtate, 
juſt in the ſame proportion as the law would 


fition of the law: now by means of the will, for which 
Tome at firſt fight may be apt to think there was little oe - 
dtaſion, much altercation may be prevented ; as thereby 
all diſputes and controverſies concerning who ſhould have 
the adminiſtration will be totally excluded, no room be- 


ing left for diſpute; and therefore it is probable "oy con- 
© 


fiderable expence will be ſaved; for as we have ſeen in 
the firſt chapter of this book, there may be room for con- 


tending who ſhould, and who ſhould not have the admi- 
niſtration; and in the ſecond. chapter, we may perceive- 
there are many circumſtances that might excite thoſe en-. 


titled thereto, rigoroufly to contend fer it; which 2 


too often been the caſe, and the determining who ſhou 
have the adminiſtration attended with ſueh expence and 


detriment to the parties conoerned, as ultimately to ren- 


= the inteſtate's perſonabeſtate of little or no benefit to 
m. Ee a 1 FE 2 


? 


wife and ſeveral children who are of age, and equally en- 


titled to the adminiſtration with their mother; yet all 
amicably agree to ſuffer their mother alone to adminiſter 
to their deceaſed father's eſtate ; and that one or more of 


thoſe children have been advanced by their father, either 
in part or to the full amount of their ſhare of his perſonal 


eſtate. Now although thoſe children may all have ami- 
cably agreed to ſuffer their mother to adminiſter, yet it 
may not only require ſome conſideration for the admini- 


ſtratrix to aſcertain this advancement, and ſo to make a 
juſt and equal diftribution amongſt them, purſuant to the 
ſtatute of diſtributign ; and (if the inteſtate be a citizen of 


London, or an inhabitant of the province of York, where 


the cuſtoms interfere with the ſtatute) to make diſtribution 
purſuant to thoſe cuſtoms and the ſtatute ; but it * rf 


| entitle them 
thereto in caſe he had died inteſtate, and left it to the dif-_ 


Nax y let us ſi ſe a man to die inteſtate, leaving a 


* 
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f bably re require much more conſideration, as well as a deal 
of pains and trouble for the adminiſtratrix, after ſhe has 
allotted each of thoſe children their lawful ſhare, to con- 
vince them that it is the whole cach can demand; ſo that 
all may be ſatisfied of juſtice being done, and thereby be 
prevented from calling in the aid of counſel, or ſome per- 
ſion learned in the law, if not the aid of a court of equity, 
to ſatisfy them reſpeQing their ſbares of their deceaſed fa- 
| ther's eſtate ; which latter aid having been often required 
when the former could not ſatisfy, the conſequence hath 


15 been, that conſiderable ſums of money have been ſpent 


in litigation, and that not only to the great loſs, but even 

to the utter ruin of ſome of the inteſtate's children; which 
might totally have been prevented, had he made a will 
with good advice, as by the alliſtance of ſome e ſuf 
Heiently verſed in the law. | 


AGAIN, let us ſuppoſe' a man to dic inteſtate war 
no wife, but a child or children, who may not be of the 
age the law requires to adminiſter his eſtate. Here, a 
concerning the perſonal eſtate, the ordinary aſſigns ſome 
perſon to take care thereof, and to provide for the infant's 
maintenance and education d. Whereas the father might 
by will have veſted his eſtate in one or more of his judi- 
cious friends to have taken care thereof, and to have dif- 
poſed of it at ſuch times, and in ſuch, manner as he might 
have directed; by which means he would not only hare 
had one or more perſons of his own chooſing to take care 
of his eſtate for his children, and to diſtribute it to them 
according to his own direction, but would have. ſaved the 
expence which the ordinary's aſſignment is attended with, 
and which ceaſes when either child attains twenty-one 


years of age, on which a new adminiſtration is granted; | 


the expence whereof, as well as of that which ceaſes, is 
ſomewhat-more than the expence of general letters of ad- 
miniſtration: ſo that in this caſe here is perhaps more 


than double the expence to come out of the unn od 
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| (ate than the proving his will (if he had made a will) 
| would have been attended with; and probably much 
greater expence than this, the children, when of proper 
age, may be occaſioned, by calling the perſon affigned by | 
the ordinary to account, and in getting his account ſettled 


 ConcxRNING the utility of a will, and the benefit it 
may be of to a man's family or relations, much more might 
be ſaid; as any perſon after reading this work may clearly 
perceive, and thereby ſee that ſuch advantage may re- 
dound to a man's family or relations by a will, as to be 
convinced that the ſmall expence of employing counſel, - 
or a perſon ſufficiently verſed in the law for making it, is 
not an object to be compared with the hazard of litigation 
that might be occaſioned by a perſon's dying inteſtate ; 
and the loſs and detriment his family or relations may 
thereby ſuſtain. ——By a will made with good advice, or 
by the aſſiſtance of a perſon ſufficiently verſed in the law, 
the teſtator's eſtate may be given and diſpoſed of ſo as not 
to leave the leaſt room for diſpute or litigation ; yet if the 
will be not made with good advice, it may be attended 
with as bad conſequences as if the teſtator had died inteſ- 
tate, and left his eſtate to the diſpoſition of the law; and 
this is obvious to every perſon who has been converſant 
with the books of report, or hath attended the courts 'of 
juſtice; and it is obſerved' by Sir William Blackſtone ©, 
that an ignorance of the forms which the policy of the 
| laws hath made neceſſary for the wording of laſt wills and 
teſtaments, and of the atteſtation, muſt be of dangerous 
eonſcquence to ſuch as compile their own teſtaments with- - 
out any affiſtance ; and that thoſe who have attended the 
courts of juſtice, are the beſt witneſſes of the confuſion 
and diſtreſſes that are thereby occaſioned in families, and 
of the difficulties that ariſe in diſcerning the true meaning 
of the teſtator, or ſometimes in diſcovering any meaning 
at all; ſo that in the end his eſtate may be veſted quite 


1 ©Þ 
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contrary 
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_ contrary to his intentions; becauſe he has perhaps omitted 
one or two formal words, which are nece 7 to aſcertain - 
the ſenſe with indiſputable legal preciſion, of has executed 
his will in the preſence of fewer witneſſes than the law re- 
SO OO oo - 3 et, 
As an illuſtration of thoſe obſervations will appear in the 
enſuing part of this work, where the teſtator has ſuch in- 
ſtructions for making his will, as by due attention thereto, 
he may be aſſiſted and enabled to make it with accuracy; 
unlefs his eſtate ſhould be ſo fettered with intails, or en- 
tangled by ſettlements or conveyances, as te render him 
incapable of forming a juſt conception thereof; and under 
| ſuch circumſtances as well as when the eftate is of very 
confiderable value, it is adviſable for him to apply to coun · 
ſel, or ſome perſon well verſed in the law, for further in · 
formation: we ſhall now conclude this part of our work * 
by juſt mentioning that as it hath been preſumed, where 
a will has been made contrary to the intereſt and inclina- 
tion of ſome of the teſtator's family or relations, the ſame 
unknown to him has been deſtroyed before his death, or 
cancealed afterwards; and thereby notwithſtanding the 
care he may have taken to diſpoſe of his eſtate and effeQs, 
the ſame have been left to the diſpoſition of the law: for 
preventing ſuch misfortune we may obſerve lord Coke's 
advice ; which is. to make two parts of the will, and to 
leave one part thereof in the hands of a friend; either of 
which parts may be proved, and hereby the teſtator's will 
may be ſecured ; and if he ſhould have a mind to cancel 
it at any time before his death, this will in no wiſe prevent 
or hinder him from ſo doing; no more than if there was 
only one part. For the cancelling of one part when the 
fame is.done with an intention to deſtroy the will, is as 
the cancelling of both, and a good revocation of the whole 
wills. Where the — effeQs are of any conſider- 
able value, this method of making the will in two pats, 
_ leaving one part thereof with a friend, is commonly 
13 Co. 36. ry . ; it would be well 
C1 BW 247. Netw , ee pgs 
The deſtroying the will by cancelling duplicate to mention his inrention 
the duplicate depending on its being to ſome diſintereſted perſon, ot id 
done with s mind or intention to re · make a memorandum thereof in wri- 
voke (unleſr the teſtator makes an- ting, which might be ſubſcribed by 
other will, «nd thereby —_— witneſſes ſimiliar ts the form we 


tevokes the former, concerning which have laid down for tepubliſhing ©. 
we ſhgll creat in a ſubſeguent part of will ig page 169. 
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DISPOSAL. OF. A PERSON's ESTATE BY 


"OD AN D Den 


CHAP. I. 


The Prier a Man hath for diſpoſing of his Fo- 
| ferty by Will. What he may not diſpoſe of by 
Will. Eftates to be ſo diſpoſed of as not 1 
rendered unalienable after a certain Time, 


1* the former part of this work it has been ſhewn, that 


all perſons may by will diſpoſe of their perſonal eftate | 
to whom they think fit; and that male infants, if they 
are of ſuffieient diſcretion. t fourteen, and females at 
twelve years of age, may diſpoſe of their perſonal eſtate _ 


by will v. Perſonal eſtate is generally underſtood in con- 
tradiſtinQion to real eſtate, as money, goods and chattele, 
particulariſed in the ſecond ſection of the ſecond chapter 


of the Law's Diſpoſal, and there ſhe un by what will go to 


the adminiſtriſtrator e. As to real eſtate ©, by ſtatute 34 & 


35 Hen. VIII. c. 5. and by virtue of the ſtatute 12 Car. 


II. e. 25. all perſons (except married women, infants, idi- 
ots, and perſons of nonſane memory) are empowered to 
diſpoſe by will in writing of the whole of their landed 
property (except their copyhold tenements) to whom they 
think fit, unleſs it be to bodies corporate ©; and that even 


to the total diſinheriſon of the heir at law, notwithſtand- 


ing that erroneous opinion which ſome entertain of the 
neceſſity of leaving the heir a ſhilling, or ſome other ex- 
preſs legacy, in order to diſinherit him effcQually. 
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Tuavus has the legiſlature enabled perſons to diſpoſe of 
their landed property to any perion or perſons, Except it 
be to bodies rate, the reaſon of which exception will 


be ſhewn hereafter . And as to freehold eſtates held by 
one perſon during the life of another, ſtyled eſtates pour 


- auter vie, thoſe are alſo deviſable by will, as may be per. 
_ ceived by what has heretofore been mentioned f. But no 


proviſion being * made with reſpect to copyhold eſtates, 
the power of deviſing is now indireQly exerciſed over 


thoſe by an application of the doctrine of uſes, ſimilar to 


that which was anciently reſorted to in reſpeR to freehold 
lands; for the practice is to ſurrender to the uſe of the 
owner's laſt will, and on this ſurrender the will operates 
as a declaration of the uſe and not as a deviſe of the land 


itſelf s. So from hence we may obſerve that the teſtamen- 


tary power is now exerciſable. either directly or indireQly 


over land of every tenure now in uſe where the ſame is 


not held in joint-tenaney, or fettered with intails, of which 
we ſhall hereafter make mention. But with feſpe@ to 
Jand, or real eſtate, it muſt be obſerved, that a deviſe wil 
not operate thereon, unleſs the teſtator is in poſſeſſion 
thereof at the time of executing his will; yet as to perſon- 
al eſtate it will operate upon whatever a man has thereof 


= 


more in a ſubſequent chapter®. 


at the time of his death, concerning which we ſhall {ee 


Wurx kr there is a general deviſe of lands, and there | 


is no ſurrender of the copyhold lands to the uſe of the 
will, the conſtruction at law is, that thoſe do not paſs by 
the will; copyhold lands not being properly the ſubjeR of 
a deviſe, and therefore do not paſs by the will, but by the 
ſurrender i. So it I would deviſe a copyhold eſtate I muſt 
ſurrender it to the uſe of my will, otherwiſe, after my 
death application muſt be made to a court of equity for 
ſopplying the defect thereof, which the court will do in 
ſome caſes, as in favour of a child or -widew, and in fa- 


e Page 136. 5 and publication whereof were 
f Page 49. vented by the ſudden death of the 
& Co. Litt. 111. Note 1. 13 edit. teftator, yet being proved in the ec- 
Page 169, 170. _  clefialtical court as a teſlamentary 
1 Aikyns 388, In a caſe before paper, was ſufficient to paſs copy- 
Sir Lloyd Kenyon, maſter of the holds, which the teſtator bad bejore 


rolls, fittirg for lord chancellor, May ſurrendered to the uſe of his will. 


1786, his honour de ermined that = 2 Bro. Cha. Rep, 88. : 
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vout of creditors where there is a deviſe of real eſtate to 
pay debts, and there is no real eſtate but copyhold e. 
borncamntno infants, matried women, ideots, and 
perſons of nonſane memory, more will be ſaid hereafter 
under a ſubſequent head; and here we may obſerve, that 
notwithſtanding the law has given a man a large and ex- 
tenfive power for diſpoſing of his property by will, yet there 
are ſome eſtates and effects which he may by deed or cther- 
wiſe diſpoſe of in his lifetime, but is not allowed to diſpoſe 
thereof by will; and thoſe ſnall be our next ſubject: 
Ap here we ſhall firſt advert to what has been menti- 
oned in the former part of this work, that all ſuch chattels 
| perſonal as a woman is poſſeffed of, immediately on mar- 
nage veſt in her huſhand; and that her chattels real he 
may make his own if he pleaſes l. The former of thoſe he 
may diſpoſe of by will to whom he thinks fit; but the lat- 
ter, unleſs he exerciſed ſome act of ownerſhip to make them 
his own, as in caſe of leaſehold eſtates for years, or for 
years determinable upon lives, he may ſurrender the leaſes, [| 
and take new leafes, or ſell the eſtates and repurchaſe them, | 1 
otherwiſe thoſe will not paſs by his will, but on his death "nt 
will return to his wife; yet if he ſurvives her, will be his 14 
own to all intents m. So it will be in reſpect of any debts 0 
that were due to the wife before marriage, and which were 
not received or got in by the huſband and wife during 
their joint lives. So likewiſe it will be in reſpect to the 


wife's paraphernalia deſcribed in the former part of 'this 4 
work n. Pe 8 q 
As to joint-tenancy, if any eſtate either real or perſonal 4 
1s held in joint-tenancy, it cannot be deviſed by will; for a 1 


deviſe of an eſtate whereof the deviſor is jointly ſeiſed is 
void, the will not taking effect till aſter the death of the 
deviſor, and by his death all the eſtate preſently comes by 


e 


k Law of Teſt. 171. 4 Burn's 


Eecleſ. Law, $9, Where the real 


eitate generally js deviſed for, or 
charged by will with, payment of 
debts, copyhold lands which are not 


| ſurrendered to the uſe of the will, do 


not paſs thereby, if there be freehold 
ſafficient to anſwer the purpoſe; 0- 
therwiſe it ſhall and the court will 


ſupply the ſurrender. Vet the free- 


bold, if any, ſþall be firſt applied; 


ut this is to be un erſtoed of the” 
egal eſt«te only, for an equitable eſ- 
tate of copyhold will pais by ſuch / 


deviſe without: ſurrender. 3 F. Will, 
A | 


98, Note 2, 4 edit. as where a co- 
py holder has mortgaged his copyhold 
and tt e mortgagee is admitted, the 
mortgagor, not having the legal eſ- 


tate of copybold in him, has no eſ- 


tate that he can ſurrender, and there- 


ſore may deviſe the copyhold pre- 


miſes' without any ſur render, Ibid. 
360. Note 1, as alſo he may where 
the legal eſtate is in wuliced} 
38. Bro, Cha. Rep. 461. 
I. Page 3. a 
m 4 Co. Rep. $11 
n Page 36, 37. 
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' the law to his companion which ſurviveth e, and who. 
takes the whole by prior title P—The nature and effect 


| e being very neceſſary to be underſtood, I. 


here be ſomewhat particular in deſcribing it; and 

then ſhew how a joint-tenant may obtain power for devi- 
ſing his part by will. Joint-tenancy. is where two or more 
perſons come to and hold an eſtate jointly by one title, and 
thoſe perſons are called joint-tenants, becauſe the eſtate is 
conveyed. to them jointly; as where a man is ſeiſed or 
poſſeſſed of an eſtate in fee-fimple, and makes 2 convey- 
ance to two or more and their heirs, or makes a leaſe to 
them for life, or where two or more have a joint eſtate in 
a chattel reg] or perſonal, or a joint eſtate in a debt, duty, 
covenant, contract, &c. it is a joint-tenancy, and the part 
of him that dies goes not to his heir, executor or admini- 
ſtrator, but the whole to the ſurvivors or ſurvivor ; and a 


will made by a joint tenant during the continuance of the 


| Joint-tenangy is not a good will, even as to his ſhare of the 
eſtate under the ſtatute of wills, notwithſtanding a ſubſc- 
quent ſeverance of the joint-tenancy by a partition made 
after the making of the will and "gy the teſtator's death, 
tefs there be a republication of it after the es b. 
zut as to joint-merchants for the wares, merchandizes, 
debts or duties, that they have as joint-merchants or pan - 
ners, the ſame ſhall not ſurvive but ſhall go to the execu- 
tors or adminiſtrators of him that dieth, by the law of 

\ merchants, which is part of the laws of this realm for the 
" advancement and continuance of commerce and trade, as 
| being for the public good. And for the encouragement 
of huſbandry and trade, it is held, that a flock on a farm, 
though occupied. jointly, and alſo a ſtock uſed in a joint 
undertaking by way of partnerſhip in trade, ſhall always be 
confidered as common and not as joint-property, and there 
ſhall be no ſurvivorſhip therein t. 80 that it may be in the 
power of the joint - merchant, joint-trader, or farmer, to 
deviſe his ſhare by will; and in caſe he dies without will, 
the ſame ſball go to his adminiſtrators, as his other perſon- 


al eſtate; 42 in deeds of partnerſhip it is uſual to inſert a 


covenant for this purpoſe. - | 
Ix der to ſhe w how one joint-tenant may obtain pow- 
er to deviſe his part by will, we may firſt take notice of the 


difference between joint · tenants and thoſe called tenanty.in 


© Co. Litt. 185, x86, r Burr, Manaf. 1488. 
p Gilb, on Wille, 123. ho « Co. Litt, 18424. | 
7 Neck. Cem. 2 V. 393. t Black, Com, 2 V. 309. 


D e £0 ates ons ac ao. aa ie. 


Tee EA MOLE 0 ooo. as as 


common z* 
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Auaimon; And ten proceed to ſhew how a joint- tenaney 


may be turned into a tenaney in common by either of the 
tenants, and from that brought into a ſeparate eſtate. Joint 
tenants have the eſtate by one joint title and in one right 

and tenants in common by ſeveral titles, or by one tile and 
by ſeveral rights, but this property is common to them 


both, viz. that their o ion is undivided, and that 


neither of them knoweth his own ſeparate part % both 
having a unity of poſſeſſion, ſo that neither tenant is poſ- 
ſeſſed of any particular part of the eſtate, but each bath a 


ſhare. in and throughout the whole; and, as has been ob- 


grved, an eſtate held in joint-tenancy goes to the ſurvivors 
or ſurvivor; and never deſcends to the heir nor goes to the 


executor or adminiſtrator of the deceaſed, except in the 


caſe of joint-merchants, traders, &c. But an eſtate held 
by a tenancy in common, either of the tenants may diſpoſe 
of his part to whom he pleaſes by will, and the deviſee of 


deviſees to whom the ſame is deviſed will have a good title 


thereto; and in caſe the eſtate is not deviſed by will, and 


' 4 4 FL 


cend or go to his iſſue or next of kin *. 


one of the tenants thereof dies inteſfate, his fare will deſ- | 


Tut creation of an eſtate in joint-tenancy depends on 
the wording the deed or deviſe by which the tenants claim 


title 3 for this eſtate can only ariſe by purchiaſe* or grants 
that is, by the ac of the parties, and never by mere act 

law y. If an eſtate be given to two or more perſons with+ 
out adding any reſtrictive, excluſive, or explanatory words, 
as if 3 ) 4 
and their heirs, this makes them joirtt-tenants in fee theres 
of; ſo if it be given to A and B for their lives, it makes 


them joint-tenants for life. So if a chattel real, as a leafe- 


hold eſtate for years, of any chattel perſonal; as a horſe, 4 


piece of plate, or any houſehold goods, be given to two or 


more perſons without adding any reſtrictive, excluſive, of 
explanatory words, they are joint.tenants thereof. A te- 
nancy in common may be created by expreſs limitation, 


but care muſt be taken not to inſert words which imply a 
joint-eſtate ; but as in this reſpe & there is great nicety in 


wording of wills as well as deeds, it is the moit uſual as 
well as the ſafeſt way, when a te in common is 
meant to be created, to add expreſs s of excluſton as 
well as deſeription, and limit the eſtate, whether real or 


V Co. Lite, 189. x The word purchaſe is defined;p. 6 


w Hawkins's Abr. Co. Litt. 367. y Black, Com 2 V. 1866. 


te held in fee-fimple to be deviſed to A and B 
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perſonal, to A and B {tbe perſons to whom it is limited] © to 


pane: as tenants in common, and not as joint-tenanits *. 


* JornT- TENANCIES may at any time be taped] into 
tenancies i in eommon at the election of either of the joint- 
tenants; for if one joint · tenant aliens or conveys his eſtate 


to a third perſon, the joint-tehancy is ſevered'and turned 


into a tenancy in common; for the grantee and the re- 


maining joint- tenant hold by different titles (one derived 


from the otiginal, the other from the ſubſequent grantor); 


and if a joint-tenant in fee makes a leafe for life of his 


ſhare, this defeats the jointure a; ſo if there be three joint 
tenants and one of them alien that which to him belong- 


ech to another, in this caſe the alienee is tenant in com- 


mon with the other two joint- tenants, but the other two 
are ſeiſed of the two parts which remain jointly, and of 
theſe two parts ſurvivorſhip will take place b; and if one 


of three joint tenants releaſes his ſhare to one of his com- 


panions, though the j Joint-tenancy is deſtroyed with regard 


to that part, yet the two remaining parts arc {till held in 


Joinfure . When a Joint-tenancy is turned into a tenancy 
in common, any of the tenants in cemmon, as has before 
been, obſerved, may deviſe their-ſhare by will, or the ſame 
if not deviſed will: deſcend. or:go to their iſſue or next of 
kin 9; yet the deviſces or iſſue will not have an eſtate in 
ſeveralty or any ſeparate eſtate, but will till be tenants in 


common, and till partition made, the unity of poſſeſſion 
vill continue; for there are only two ways by which eſ⸗ 


tates held as tenancies in common can be diſſolved ; the 
one is by uniting all the titles and intereſt in one tenant 
by purchaſe or otherwiſe, whereby the whole may be 
brought to one ſeveralty, or the whole eſtate veſted in one 
of them; the other is by making partition e, which if they 
mutually agree, they may make when they pleaſe between 
themſelves; but if they cannot mutually agree to divide, 
they may have recourſe to the writ framed upon the ſta- 
tutes 31 Hen. VIII. e. 1. and 32 Hen. VIII. c. 32. where- 


2 Black, Com, 2 v. 194: d Black. Com. 4 V. 10 | 
a Ibid. 185, 186. d Page 131, ; 5 
8 Co, Litt.. 139. - #5, 45-4 ..e Black. Com. & V. Fo 
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FR ON hence we may naroeive, that a man by Ws own. 
a may obtain power for diſpoſing by will of - his ſhare 1 in 
the eſtate which he held in joint-tenancy. So where a man 
is ſciſed of ſuch eſtate in fee · tail as by virtue of a fine or 
recovery may be conveyed, of yhich mention is made in 
the-appendix to this work 5; he may obtain power to de- | 
viſe the ſame by will. But if the joint: tenant, or tenant in 
tail, makes his will before ſeverance of the joint · tenancy, 
or barring the intail, the deviſe will be void, unleſs the 8 
will be afterwards republiſhed by the teſtator b. Wich f fe- 
ſpect to dower, mentioned in the former part of this ;worki, 
we may here, by way of reminding t the reader of what has 
heretofore been ſaid concerning it, juſt obſerve, that a wife 
cannot be barred thereof by her huſband's will, unleſs af- 
ter his death ſhe accepts of any thing given her 9 ay 
in lieu or ſatisfaQion for her dower, 


Havins thus ſhewn what a man may, 3 3 Þ 
may not, diſpoſe of by will, we come now to treat on the 
diſpoſal of eſtates in ſuch manner as the ſame may not 
thereby be rendered unalienable after a certain time. 


ALTHOUGH, as it has been obſerved, a man may by 
will diſpoſe of his landed property to whom he thinks fit, 
and that even to the total diſinheriſon of the heir at law, 
yet he muſt diſpoſe of it in ſuch manner as that it may be 
aliened 01 conveyed within ſuch time as the law hath 
fixed; in order that it might thereby be rendered capable 

of anſwering the purpoſes of commerce, and providing for 
the innumerrble contingencies of private life æ; and there- 
fore the eſtate muſt not be ſo deviſed as to create what the 
law calls a perpetuity. As where a deviſe was made to the 
| Drapen Company and _ pgs v in . to Raney 


Black Com. 2 v. me: i page 96. 
g See page 244. | eee vn, 
h See republiſhing a will month» 42 

De hs 163, 169, A 
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the eſtates to the deviſor's grandſon Matthew Humberſigy | 
For life, and afterwards, on the death of the ſaid Matthew, 
to his ſon for life, and ſo to the firſt ſon of that firſt ſon fog 
: life, &c. and if no iſſue male of the firſt ſon, then to the 

ſecond ſon of the ſaid Matthew Humber ſton! for life , and ſo 
to the firlt ſon, &. and in failure of ſuch iſſue of the ſaid 
Matthew, then to another Marthe Humberſlon for life, 
and to his firſt ſon for life, &c. with remainders over 


many of the Humberſton- (as the reporter thinks, about 


filty) for their lives ſucceffively , and their reſpective ſom, 
when born, for their lives, without giving any eftate in 
tail to any of them, or making any diſpoſition of the fee. 
This caſe being brought beforg the court of chancery, it 
3 was held by lod Cowper, that this attempt to make I per- 
petual ſucceſhon of eſtates for life was vain and impraQi- 
| cable, and that there pught to be a ſtri& ſettlement made, 
© and the intent of the teſtator followed as far as the rules of 
| Jaw would admit; and his lordfhip directed a ſettlement 
to be made, ſo that ſuch who were in being ſhould be only 
tenants for life; but where the limitation was to a ſon not 
in being, there he muſt be made tenant in tail i; who, 
when of age, may be enabled by ſuffering a recovery, if 
not by paſſing a fine, to ſell and convey the inheritance, 
which a tenant for life cannot alone obtain power to do, u 
will be ſhewn in the appendix to this work, as alſo how 
real effates may be deviſed with remainders in tail w. 


Wir u reſpe& to executory deviſes, a brief deſcription 

whereof we ſhall ſee hereafter s; the utmoſt length that 
has been hitherto allowed for the contingency of an exe- 
eutory deviſe to happen in, is that of a life or lives in be - 
ing, and one and twenty years afterwards ; 5 as when lands 
are deviſed to ſuch unbarn fon of a feme-covert as ſhall 
firſt attain the age of twenty-one, and his heirs; the ut- 
moſt length of time that can happen before the eſtate can 
veſt, whereby the inheritance may be aliened or conveyed, 


1 Ol. on Wills, 159. Law of m See Clauſe 230, 242. 
7 . ern 6 


kin 


— 


1 ih 1 
being the lie of the mother and the fue ates? 
her ſon. 


As to chattels real o, which WIG deviſed with 0 
tions over; in order to prevent the danger of perpetuitics, 
it has been ſettled, that thoſe may be deviſed to one for 
life, and aſter his death to another for life, which is termed 
limiting over, and fo to as many perſons as are in being; 
but all the perſons muſt be in being during the life of the 
firſt deviſee, or perſon to whom firſt deviſed, as then all 
the candles are lighted and conſuming together, and the 
ultimate remainder, as it is termed, is in reality only to 
chat remainder-man who happens to ſurvive all the reſt 
or, that ſuch remainder may be limited to take effect up- 
on ſuch contingency only as muſt happen (if at all) during 
the life of the firſt deviſeeP. But of this ſce more at th 
bottom of the next enſuing page. TO ; 


L1x1TATIONS of chattels perſonal, in remainder 74 
a bequeſt for life, are in like manner permitted, thou 
formerly that indalgence was only ſuewn where — 5 
| the uſe of the goods, and not the goods themſelves, was 
given to the firſt legatee, the property being ſuppoſed to 1 
continue all the time in the executor of the deviſor. But 2 
no that diſtinQion is diſregarded ; and if a man, either Ji 
by deed or will, gives or deviſes his books or furniture to 
A for life, with remainder after the death of A to B, this 
remainder to B is good 1; and it has been held that B 
might exhibit a bill againſt A to compel him to give ſecu- 
_ rity that the goods ſhall be forthcoming at his deceaſe- 
But, in the caſe of Foley and Burnet, March, 178. 3. By 
lord chancellor Thurlow: the caſes as to tenant for life 
giving ſecurity for the goods have been over · ruled, and 
the court now demands only an inventory, which is more 
equal juſtice z as there ought to be danger, in order to re- 
quire ſecurity. With refpe& to bequeſts of chattels with 
hamitations ever, we muſt obſerve, that where an cllate- 
| Þ Law of Tek. .. Hit. Com. org 
a V. 174 69] 15 ARE 
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tail in things perſonal | is given to the firſt or any ſohſe 
quent poſſeſſor, it veſts in him the total property, and no 
* over ſhall be permitted on ſuch. a limitation. 


For this, if allowed, would tend to a perpetuity, as the de- 


vifee or granfee in tail of a chattel has no method of bar- 
ring the entail: and therefore the law veſts in him at once 
the entire dominion of the goode, being analogous to the 


fee fimple : which a tenant in tajl may acquire in a real eſ. 


tate :. So upon the ſame principle, if a ſum of money is 


| intailed, all ſubſequent limitations over will be barred . 


By this it may be perceived, that notwithſtanding. the 


5 law has veſted perſons with great power for diſpofing of 


their real and perſonal eſtates by will, yet it has not left 
them to their own vain humour and caprice in diſpoſing 
thereof, but judiciouſly preſcribed bounds whereby tho 
eſtates may be rendered moſt beneficial to the fucceeding 
generation ; and upon thoſe principles, and to prevent the 
extenſive giſts in mortmain, corporations were excepted in 


the ſtatute 34 & 35 Hen. VIII. as the gift ae 


which never dies muſt tend to a perpetuity. - 


Ir having been held that the ſtatute 23 Hen. VIII. did 
not extend to any thing but ſuperſtitious uſes, and that 
therefore a man might give lands for the maintenance of 
a ſchool, an hoſpital, or any other charitable uſes; it was 
apprehended, that perſons on their death · beds might make 


4 large and improvident diſpoſitions even for thoſe good 


8 Black, Com. 2 V. 398,---In the caſe of terms of . perſonal 
_ chattels, the veſting of an intereſt which in realty would be an eſtate. * 
bars the iſſue and all the ſubſequent limitations; but terms of years a1 


perſonal chattels may be intailed by executory deviſe or by deed of ent, 


as effeQually as eſtates of inheritance, if it is not attempted to render 
unalienable beyond the duration of lives in being and 21 years after, 
perhaps i in the caſe of a poſthumous child a few monthe more; 4 Wee 
on of time wiſely adopted in analog y to the caſe of freeholds of inherics 
which cannot be ſo limited by way of remainder as to poſtpone « compl 


bar of the intail by fine or recovery for a longer ſpace. By a ſeries of - 


cifions cage of | Property is in ſubſtance equally capable of beia 
is he intsil, and though the C 2 pale of to 


* 


nature of the ſub 14 yet they tend to the ſame point, and the duratiog of . 


the intail is circumſcribed almoſt. as nearly within the ſame limits as tbe 
difference of property will allow. Co, Litt. 20. Note g. 13 edit, 
8 4 Bum's Eccle:, Fades 144. 2 Bro, Cha, Rep. 33, 9 
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1 and thereby defeat the political ends of the fta- 


tutes of mortmain; it is therefore enaQed by the ſtatute 9 


Geo. II. c. 36. that no manors, lands, tenements, rents, 


advowſons, or other hereditaments, corporeal or incorpo= 
real; whatſoe ver, nor any ſum or ſums of money, goods, 


chattels, flocks in the public funds, ſecurities for- money, 7 


or any other perſonal eſtate whatſoever, to be laid out or 
diſpoſed of in the purchaſe of any lands, tenements or bere- 
ditaments, ſhall be given, limited, or appointed by will, to 


any perſon or perſons, bodies politic or corporate, or other. 


wiſe, for any eſtate or ' interefl whatſoever, or any ways 


charged or incumbered by any perſon or perſons whatſoever, 


in truſt or for the benefit of any charitable uſe whatſoever ;, 


. 


but ſuch gifts ſhall be by deed indented, ſealed, and deli- _ 


vered in the preſence of two or more credible witneſſes 
twelve calendar months at leaſt before. the death of ſuch 
donor, and be inrolled in the high court of chancery 
within fix calendar months after the execution, and the 


ſame to take effect immediately after the execution for the 


charitable uſe intended, and be without any power of re- 
vocation, reſervation, or truſt for the benefit of the donor. 
And all gifts and appointments. whatſoever of any laudi, 

tenements, or other hereditaments, or of any eftats or intereſt 
therein, or of any charge or incumbrance Mecting or to affett 


any lands, tenements, or bereditaments, or any perſonal gate, 


to be laid out in the purchaſe of any lands, tenements, of be- 
reditaments, or any eſlate or intereſl therein, or of ony charge 


or incumbrance affefling or to affe? the ſame, to or in truſt 


for any charitable uſe yhatſoe ver, made in any other man- 


ner than is directed by this act, ſhall be abſaluteſy null nd 4 


void. But the two univerſities, their colleges, and the 
ſcholars upon the foundation of the colleges of Eaton, 
Wincheſter, and Weſtminſter, are excepted out of this 
a; bur with this proviſo, that no college ſhall be at.li- 


berty to purchaſe more advowſons than are equal in num- 
ber to one moiety of the fellows or laden ves the * 


ſpeQive foundations. 


Uron the ice of i this flatwie | it hath been BE 
Ane, that ir a man deviſcth his W that i is, real cſtate 


(ws 
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(which the law terms land, and agrecable thereto I have 
ſometimes uſed the word land, inſtead of the words real 
-eſtate, which imply one and the fame thing), to truſtees to 
be turned into money, and that money to be laid out in a 
charity, the de viſe is not good; for it is an intereſt ariſing 

out of land. So @ deviſe of a mortgage or of a term for 
.years to a charity i is not good. And if money be given to 
be laid out in lands, this is expreſsly within the act, but 
money given generally is not; concerning which mate 
particular mention will be made, after we have treated on 
* ne a ſubſequent head r. 


AE. u 
of making the Will 


= power perſons have and may obtain for diſpoſing 


of their eſtates and effects by will, having now been 
| treated on, and likewiſe the bounds preſcribed by the lay 
as limits to that power; whereby ſome of the requiſites 

neceſſary to be obſerved in making the will may be per- 


| ecived, we ſhall here proceed to treat on further requiſites 


neeeſſary to be attended to; and firſt take notice of pet- 
ſons ho being under ſome ſpecial prohibition by law 


ouſtom, as for want of ſufficient diſcretion, or for want of 


fufficient liberty and free will, or on account of their erimi- 


nal conduct, are obliged to die inteſtate ; and then conſ- 


der the manner of making the will, whereby both real and 
perſonal eſtate is given or bequeathed, and where the will 
only concerns perſonal eſtate : who may be. made execu- 
tors, and of whom the teſtator ſhould beware of appoint 

ing; who may be deviſces, and take by deviſe ; and the 
manner of their taking real and perſonal eſtate by the will: 
the manner of bequeathing to married women and infants 


and of appointing guardians: conditions not to trouble 


executors, and for preventing indiſcreet marriages: the 
nature and effects of a gift in caſe of death; and oha nun- 
| * or verbal will. | 

| | r Soc page 8 | 
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lufficient diſcretion, ſome of thoſe are fenen. ents, and 


ons of nonſane memory, who with married women are 
excepted out of the ſtatute 34 & 35 Hen. VIII. e. 5. before 
mentioned :; ſo that infanty.or perſons under twenty-one 
years of age, who are ſtiled infants till then, cannot by will 
| diſpoſe of their real eſtate; yet, as has been ſhewn, may 


thereby diſpoſe of their perſogal eſtate at certain ages: And 


capable of holding lands*, conſequently can never have 
any to diſpoſe of; yet aliens may acquire a property in 
goods, money, and other perſonal eſtate, here in England, 
and diſpoſe thereof by will, provided they are alien · friends, 


or ſuch whoſe countries are at peace with ours”. 
Auen thoſe perſons diſabled from making wills for 


want of ſufficient diſcretion, as ideots and perſons of non- 
lane memory, may be reckoned ſuch perſons as are grown 


childiſh by reaſon of old age or diſtemper, and ſuch as 


have their ſenſes beſotted with drunkenneſs; all of whom 


are incapable, by reaſon of mental diſability, to make any 
vill ſo long as ſuch diſability laſts. To theſe alſo may be 


referred ſuch perſons as are born deaf, blind, and dumb; 


who having always wanted the common inlets of under- 
ſtanding, are incapable of having, as it is termed, animum 
tand; and therefore any will made by them is void *. 


; Aw ideot, or natural fool, 8 he who, notwithſtanding 
he be of lawful age, yet he is ſo witleſs that he cannot 
number ta twenty, nor can tell what age he is of, nor 


knoweth who is his father or mother, nor is able to anſwer 


any ſuch eaſy queſtion; whereby it may plainly appear 


that he hath not reaſon to diſcern what is to his profit or 
damage, nor is apt to be informed or inſtructed by any 


other; and ſuch an ideot cannot make any teſtament, nor 
8 Page 147. | » Black, Corn. 1 V. 992,” pune 


aliens, who were mentioned in the third ſe Alen of the 
fourth chapter of the former part of this work, as not being 


\ dipole 


. 
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a : diſpoſe either of his lands or goods r. An old man, 'who, 1 
by reaſon of his great age, is grown childiſh again, or'fo 
forgetful, that he forgets his own name, Se make a 
will; 5 for a will made by ſuch an one is void - A drunken 
man, wben ſo exceſſively drunk as to be deprived of his 
reaſon and underſtanding, during thattime may not make 
1 a will; for it is requiſite, when the teſtator makes his will 
that he ſhould be of ſound memory, and that he hath a 
competent x memory and underſtanding to diſpoſe of his 
eſtate with reaſon ?. A man of a mean underſtanding, 
neither of the wiſe or fooliſh ſort, but indifferent, as it 
were, betwixt 2 wiſe man and a fool, and though | be 12- 
ther incline to the fooliſh ſort, ſuch an one is not 'prohibi- 
ted to make a teſtameit, unleſs he be yet more fooliſh, and 
ſo very ſimple, that he may be cafily made to belier: 
things incredible or impoſſible, and hath not as much wit 
as a child may have at ten or eleyen years of age, whois 
"therefore: inteſtable * the law for want of Jemen b 


Aion and lunatic ee during the time Fj 
their furor or inſanity of mind, cannot make a teſtament, 
nor diſpoſe of any thing by will, becauſe they do nat ko 
any thing they do; for in making à teſtament, thei inte- 

grity or perfectneſs of the mind, and not health of the bo- 
dy, is requiſite e. And ſo ſtrong is this impediment ol in- 
ſanity. of mind, that if the teſtator makes his teſtament 

- after his furor hath overtaken him, and whilſt it doth poſ- 
ſieſs his mind, although the furor doth 'after depatt, ot 
- ceafe, and the teſtator doth recover his former underſtand- 
ing, yet the teſtament made during his former ſit dothindt 
recover any force-or ſtrength thereby 4. But if a mad or 
lunatic perſon has a clear or calm mind; then during -the 
time of ſuch his quictneſs and enen of ome: he N 
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Evzny, 1 is preſamed to be of "EX and 


memory unleſs the contrary be proved ; and therefore, if 
any perſon goes. abont to ) overthrow, 2 ieren: by. reaſon, | 


of inſanitꝝ of mind or want 'of memory, h e, mult prove the 
impediment , which is a hard and di icult point: and 
therefore it is not ſufficient for the witneſſes to de poſe that 
the teſtator was mad or beſide his wits, unleſs the y render 
or. yield 2 ſufficient reaſon to prove this their depoſition, 
as that they did ſee him do ſuch things, or heard bim 
ſpeak ſuch words, as a man 1 reaſon would not haye 
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deaf and dumb by nature; ul it appears by ſufficient 
arguments that ſuch a perſon underſtandeth "what à wWill 


means, and that he hath a de ſire to make a will; for if he. 


have ſuch underſtanding and defire,” then he kr doug) 
kis will by ligns I 


5 N 


"Np BLIND Perron may ede 4 ab will, yr | 


declaring his mind before a ſufficient number of witneſſes; 


and he may make his will in writing, provided it be read 


to him before witneſſes, and in their preſence ackriow- 
ledged by him for his laſt will;, but if a writing be deli- 


vered to a blind man, and he, not hearing the fame read, 


acknowledges it for his will, this will not be ſufficient; for 
it may be, if he had heard the ſame read, he would not 
have acknowledged it for his will i; therefore, the beſt and 


ſafeſt way in ſuch caſe is, that the will be read over to the 


teſtator, and approved by him in the preſence of all the 
ſobſeribing witneſſes: yet the law of England doth not 
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fem preciſely to require this ſtrineſs, if there be her. 1 
wiſe ſatisfactory proof of the will being read over to the 


blind man, as the ſingle oath of the writer hath Hows 1 . 


5 lowed i os ade n vin Wy 


Tu ſame precautions as are 0 for . 
ting 2 blind man's will, ſeem in like degree requiſite in 
the caſe of a perſon who cannot read; for though the lay 
in other caſes may preſume that the perſoa who executes 


a will knows and approves the contents of it, yet that pre- - 


fumption ceaſeth where, by defect of education, he can- 
not read, or by ficknels is . read the wite 
that time I. 


— 


Pri 140555 for want ft OPER liberty and free will, 


being incapable of making wills as before mentioned, are 


the next clafs here to be conſidered, and the firff of thele 
1 ſhall take notice of f is 2 mind: woman. ä 


As MARRIED WOMAN is ; utterly 8 of diſpobng 
of her real eſtate, either by will or deed, as has been 
ſhewn®; and as to her chattels real and perſonal, the 
latter of thoſe we have ſeen immediately veſt in her huſ- 


band on the marriage, and the former he may make bis 


own if he chooſes a; wherefore ſhe is incapable of diſpo- 
fing thereof unlefs her huſband ſhould conſend to her fo 
doing, which is not likely he ſhould, as it would be very 
inconſiſtent to give her a power of defeating the law in 


this eres, by Wen her to Ro thoſe chattels to 
e, 


By the huſband's Met the wiſe may wks a \ teſts 
ment, and as the huſband before marriage frequently be- 
comes bound in a bond, or covenants with ſome of the 


woman's friends to give her fuch conſent, he is nd by 
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his bond er covenant ſo to do; but unleſs fuch conſent be 
given to the particular will in queſtion, it will not be com- 
plete even though the huſband before hand hath given her 

permiſſion to make a will; yet it ſhall be ſufficient to re- 
5 the huſband his general right of adminiſtering his 
wife's effects (which otherwiſe he has a right to e), and 


adminiſtration ſhall be granted to the wiſe z TOs y, 


or the perſon append by the vile. 


W 2 married EE 33 


ſettlements or a will; before ſuch will or writing of the 
woman's is proved in the ecclefiaſtical court, the erdinary 
will require the huſband's conſent, either in perſon. or by 
proxy, a perſon appointed by the huſband for that purpole, 
and if that cannot be obtained (as ſometimes the huſband 
vill abſolutely refuſe ſuch conſent}, then the ordinary a 

will require the bond or fettlement from which the wife 
derived her power, to be produced, and after abſhraQting 
| it, will grant a probate or adminiſtration.z that is, if the 
wife hath appointed an executor, the ordinary will grant 

| 2 probate ; if the wife hath not appointed an executor, ' 
but made only a kind of teſtamentary diſpoſition in wri- 
ting, then the ordinary will grant adminiſtration with ſuch 
teſtamentary diſpoſition annexed; and in caſe the huſ- 
band's conſent hath not been obtained, but inſtead thereof 

the bond of ſettlement hath been produced, the contents 
thereof iſſues with the probate or adminiſtration from the 
ordinary ; and this will be attended with expence accord. 
ing to the length of the bond or ſettlement, which, if very 
long, the extraordinary expenee will be conſiderable, per- 
haps upwards of 20l. wherefore- it is beſt to obtain the 
huſband's conſent if it can be had If the wife diſpoſes 
by power derived from a will which hath been proved, 
and the huſband with-holds his conſent, the extraordinary 
erpenoe of obtaining the probate or adminiſtration wh be 
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very trivial, to what it will be when the power is $ derived 
| "Tom: a eee en of kay conſiderable 2 : 


By this it may * perceived how murciige. FRE . 


1 power that a woman before the conſummation thereof has: 
over her eſtate and effects; and in teſpect to a will, if ſhe 


ſhould have made any before marriage, the ſame can be 
of no effe & after her marriage, that being a revocation in 
law, and entirely vacates the will a. If he makes any will 


during marriage, and dies in her huſband's life time, we 
Have ſeen that it will be effectual with having her huſ- 


band's conſent, and being made purſuant to the power ſhe 


had for that purpoſe; but if ſue makes her will during 


marriage, and ſurvives her huſband, it will not be efſetu. 


al unleſs after her huſband's death ſhe approves and eon. 
firms the ſame; hereby it becomes as a new will . —If 2 
married woman has any pin money or ſeparate mainte- 


nance, it is ſaid ſhe may diſpoſe of her ſavings the reout 
by any writing in nature of a will without the control of 
Ker buſband , and if ſhe ſurvives him, ſnall have it her- 


ſelf, and the "fame ras not de 8 10 1 8575 5 2 gl 
| Abe * 1 e ( 


Wy HERE the wits hath Sis) in te right of 3 


petſon as executrix or adminiſtratrix, and not as legatec, 
of theſe ſhe may by will appoint an executor, and ſuch 
Vvi.ll of the wife 's does not require the huſband's conſent: 
for in default of her appointing an exccutor, the teſtator's 
next of kin will be entitled to the ee eg As was 

72 e in the e of this work. 1 1 


Twas biſliciens liberty 5 free will is . G 
making a will, it may be obſerved, that if the lame is 
made by a perſon through fear in conſequence. of threat- 


ening, and which being ſuch fear as may move a conſtant 


| man, as the fear of een ö hurt, or of 1 


4 
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men” a loſs of all or moſt part of his goods, or. the 

like; it will be ſet aſide: yet as to this no certain rule can 

de delivered, but it is leſt to the diſcretion of the judge, 

who will not only conſider the quality of the threatening, ES Fed 
dut alſo the perſon as well threatening as threatened; in 

the perſon threatening his power and diſpoſition; in the 
perſon threatened, the ſex, age, courage, pulillanimitys _ f 
and the like. But if the teſtator afterwards, when there is 7 # 
no cauſe of fear, do ratify and confirm his will, _ ſame _ | 
ben good in law.” x e 


Fx aun or deveption — to a will of lend ef 
tate is exgminable only in the ſpiritual or eccleſiaſtical 
court; but in reſpe& of a real eſtate, it was decreed in the 
Houſe of lords that a will thereof could not be ſet aſide in 
a court of equity for fraud or impoſition ; but muſt be 

tried at law, being a matter Por ons a | Jury to _ 
into J. 


' PerSONS all of making wills on x account of thei 
eriminal conduct are the next claſs here to be conſidered 3 
and the firſt of thoſe we ſhall take notice of are traitors. 


ATRA1TOR, or one who has 1 awarded againſt 

him for high treaſon, forfeits to the king all his lands and 

tenements of inheritance, whether fee-fimple or fee tail, 

and all his right of entry on lands and tenements, which * 

he had at the time of the offence committed, or at any 80 

time afterwards, to be for ever veſted in the crown; and 

alſo the profits of all lands and tenements, which he had 

in his own right for life or years, ſo long as ſuch intereſt 


e ſhall ſubſiſt ?: and a traitor, when convicted, is deprived 

Is of making any teſtament or other kind of laſt will, and if a 

* he has made any before, the ſame by the conviction be- 

it | eomes void in teſpect of his goods and chattels * ; ſo in 

j- ; 

# « Low of Teſt, 51, 4 Bura's Eccleſ. 2 Black, Com. 4 V. 361. | 
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on previous to the judgment, he can make no diſpoſition 


„ 
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1 * 


. The Diel o 4 kale, Bua, 3 
reſpect of real eſtate after Judgment « is moved. urſpant 
to conviction. . * 
Fox Prix Taz Ao and R the offender 
alſo forfeits all his chattel intereſts abſolutely, and the pro · 
fits of all eſtates of frechold during life; and aſter his death 
all his lands and tenements in fee · ſimple (but not thoſe in 
fee · tail) to the crown, and the king ſhall have them for a 
year and a day, and then the lord of the fee ſhall have 


them by way of eſcheat h; therefore, when a perſon is 


found guilty cither of petit treaſon or felony, and judge | 
ment of deeth is awarded, on which his lands or real ef- 
tates are forfeited, and his goods and chattels on eonviQti- 


of either by will or deed; becauſe the law hath then diſ- 
poſed thereof; yet a pardon will reſtore him to his former 


eſtate , as it doth e ee 
mentioned. 


THERE is a 8 between Sandes 5 judg - 


ment 3 conviction is when the offender is found guilty by 
2 jury: on which, or ſoon after, judgment is __— 


againſt him We] judge, and then he is ſaid by the law 
to be attainted ; but before judgment is awarded the of- 


fender is aſked if he has any thing to offer why it ſhould 


not be awarded againſt him, which he ſometimes has, as 
exceptions to the inditment, and thereby the proceedings 
againſt him may happen to be ſet aſide. In many caſes 


here goods are torfeited there never is any attainder, 
which happens anly where judgment of death or outla vy 


is given; therefore in thoſe caſes the forfeiture muſt be 
upon conviction or not at all d. 


LixEwisr there is this difference het the 1 


ol lands or real eſtate, and the forfeiture of goods and 
_chattels. The former has relation back to the time of the 


fact committed, ſo as to avoid all intermediate charges; 
the: latter has no relation backward ; ſo that thoſe only 
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which a man hath at the time of eonviction ſhall be ſor- 
feited: therefore a traitor of felon may bone fide ſell any 
of his oliattels, real or perfonal, between the fact and con- 
vidtion 5 yet if they be colluſively, and not bona fide parted 5 
with, merely to defraud the crown, the law (and rie. 
larly the ſtatute 13 Eliz: c. 5.) will reach them ©. cg 

' OnsT1NATELY ſtanding mute on arraignment, where 
a-perſen is indicted for felony or other erimes, amounts to 8 


_ conſeſſion, and wilt have the ſame effect as if the priſon · 


er had been convicted by verdict or confeffion of his | 


ctime f. 


As the forfeiture of | fands or real eſlates ariſes only en 
attainder, that is, upon the judge's awarding judgment of 
death or outlawry, a fel de ſe, or..perſoni who wilfully 25 
kills himſelf, forfeits no lands of inheritance or frechold, 
becauſe he never is attaitited as a felan'#'z and therefore =. 
be has made any will of his lands, the ſame may paſs 
thereby to the deviſces ; yet as to his goods and chattels, 
and the appointment of an executor, his wil (if he hath 
made any) ſhall be void H. 

GaveLKino lands, although the azicilior be hangeds 
are never forfeited. for felony, as hath been mention in | 
the former part of this work i. 

Au OUTLAWED PERSON is out of the king's PAPA 
on and out of the aid of the law, and although the out- 
lawry be only for debt, his goods and chattels are forfeited 
ſo long as the outlawry ſubliſts*; and if the action on 
which he was outlawed were not Juſt, yet his goods and 
chattels are forfeited, becaufe of his contempt in not aps 


pearing; and therefore he cantiot make his teſtament of 6 


his goods ſo forfeited. But a man outlawed for debt, or 
in a perſonal action, may in ſome caſes make executors 3 
for he may have debts upon contract which are not for- 


feited to the king; and thoſe executors - may . a writ 
of error to reverſe the outlamry |. l 


1 5 
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Par ists, till of late years, were under divers diſabili- 
ties in reſpect to taking lands either by purchaſe, deſcent, 


or deviſe® ; but now, by their complying with the ſtatute 


18 Geo. III. c. 60. and taking the oath therein preſcribed, 
thoſe diſabilities are removed. With teſpect to aliens, it 
hath already been ſhe wn that thoſe ate incapable of hold- 


ing any real eſtate ®. ; 


* 


Tu us having taken notice of the perſons reſtrained from 
making wills, as being under ſome ſpecial prohibition by 
law or cuſtom ; we come now to confider the manner of 
making the will, whereby both real and perſonal eſtate is | 
given or bequeathed, and where the will only concerns 

. perſonal eſtate. Who may be made executors, and of 
_ whotn the teſtator ſhould beware of appointing. Who may 


be deviſces and take by deviſe, and the manner of their 
taking real and perſonal eſtate by the will. And here we 


ſhall firſt obſerve the rules for the conſtruction of wills, and 
in what manner eſtates in fee-fimple, fee tail, or for term 


of life only, may be created; likewiſe the date of the will, 
and what is requiſite, with reſpeC to the teſtator's ſigning 
thereof, and witneſſes ſubſcribing their names thereto. 


Tr is a rule in the conſtruction of wills, that the ſame 


be moſt favourably expounded, to purſue if poſſible the 


will of the teſtator, who for want of advice or learning may 
have omitted the legal and proper phraſes. And therefore 


many times the law diſpenſes with the want of words in 
deviſes; which are abſolutely requiſite in all other inſtru- 


ments; and hereby a fee may be conveyed without the 


words of inheritance, and an eſtate-tail without words 


procreation o, as we ſhall again ſee hereafter. But notwith- 


ſtanding the mind of the teſtator, if poſſible, ſhould be pur- 


ſued, yet it muſt be ſo as his intent might ſtand with the 
rules of the law and not be repugnant thereunto, it being 


a rule that the laſt will of the teſtator is to be fulfilled ac- 


_ cording to his true intention, but the __ of the law is to 


be preſerved p; therefore when the teſtator endeavours to 
make a ſettlement of his eſtate contrary to the reaſon and 
policy of the law, the judges will reje& it i; and herewith 


7 what has been mentioned concerning the diſpoſal 
o 


eſtates in ſuch manner as the ſame may not thereby be 
rendered unalicnable after a certain time. The intention 


m Black, Com. a v. 287. 293, p Shep. Touch, . 
n Page 139. 4 Gllb, on Wills, 110. 
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e Will amd Nefamen. 149 
of the teſtator muſt be collected from the will itſelf, , and 
not from any parol evidence concerning it. 


nt, | 
ute _ Favor is alſo ſhewn with reſpe ct to wills in that what 
d, the law calls executory de viſes, Which is the limitation of 

it a future intereſt, not to take place immediately on the deatn 
d- of the teſtator, but at a time and under circumſtances ap- 

pointed by the will; as when a man deviſes a future eſtate 
m to ariſe upon a contingency, and till that contingency hap» 0 
by pens does not diſpoſe of the fee ſimple, but leaves it to def. | 
of cend to his heir at law; as if one deviſes land to a feme- 

Y ſole or unmarried woman and her heirs upon her day of 
Ns marriage: here is in effect a contingent remainder without 
of any particular eſtate to ſupport it 3 a freehold commencing. 
Ly in futuro, or at a future time. This limitation, though 


void in a deed, . yet is good in a will by uy of executory. ; 
deviſe . On the ſubject of executory deviſes much might 3 
be ſaid ; but as it is a doctrine that cannot be underſtood. 
only by ſuch, as are well verſed in the law, unleſs fully ex- 
lained, I ſhall here briefly obſerve, that an executory de- 
viſe ſeldom or ever happens, when the will is made with. 
good advice and due conſideration; and proceed to ſhew, 
that, in reſpect to real eſtate, if the teftator makes no other 
_ diſpoſition thereof than the law would have dane had he 
been ſilent, the deviſe will be rejected; as if I give land 
to my ſon and his heirs, or to John Syms and his heirs, 
and my ſon or John Syms is my heir at law, this deviſe 
Will be void, and my heir ſhall take the land by deſcent, as 


r Upon the conſtruction of à will, courts of law and equity are very 
cautious in admitting parol evidence, It has been admitted to gſcertain 
the perſons where there are two of the ſame name, or where there has 
been a miſtake in the chriſtian or ſurname, | 2 Atk, 372. Likewiſe in'fa- 
vour of executors, where the next of kin claimed the undeviſed ſurplus; 
and the ground of its admiſcibility as to executors is, that it is adduced $0 
rebut a preſumption. raiſed againſt the legal title of the executor (of which 

mentior is made in a ſubſequent part of our work, p., 184) 4 P. Will. 159, 
Note 1, 4 edit, In the caſe of Fonnereau and Poyntz, July 1788, the ad- 
miſeion of parol evidence being contended for, it was obſerved that the 
court would not admit it to raife a title or gift; but where the title or gift 

is raiſed, and there is a doubt as to the perſon, or other circymſtancee, then 
Pparol evidence ſhall be admitted, And here lord Thurlow obſerving in his | 
cuſsjon, that every evidence, as to the deſcription of the ſubject the/toſ- 
 tatrixdeſc muſt be admitted ; his lordſhip's opinion was, that the 
court let in evidence of the value of the eſtate, not to controul the bequeſts 
| which the teſtatrix had made in words themſelves diftin&, nor to concroul 
a bequeſt which ſhe had made of a ſabje&t ſhe had accurately deſcribed z 
© hut becauſe the words which ſhe had uſed ia the deſcription were, upon the 
| whole of the context, uncertain, Bro, Cha, Rep, 47% 
ae 
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1 The Diſpoſal of a Ferſaut Eftate, 
his brtter title; for the deſcent ſtrengthens his title, by | 
taking away the entry of ſuch as may poſſibly have right 
to the eſtate ; whereas, if he claims by deviſe, he is in by 
purchaſe, as heretofore ſhewn ®. So, if I deviſe land to my 
wife for her life, and after her death the ſame lands in fee- 
fimple to my fon, who is my heir at law, or if 1 deviſe ig 
to my executors for 2 term of years, and after the expira- 
tion thereof to my ſon in fee-fimple; in neither of the 
caſes ſhall he take the land by the will; becauſe, if no ſue 
deviſe had been made, he would have had the land after 
the death of my wife , or after the expiration of the term 


7 


of years. But, if I create another eſtate by my will than 


© would have deſcended to my heir at law, or where OE 
quality of my eſtate is altered by the de viſe, there the dil. 
poſton of the will ſhall prevail though it be made to the 
ir at laws as where a man may have a fon and a daugh- 
ter, and deviſeth that his land ſhall deſcend to his ſon, and 
if he die without iſſue of his body, that then the ſame ſhalt 
go over to the daughter: the ſon by this deviſe takes an 
eſtate tail, though heir at law to the deviſor ; becauſe here 
1s an eſtate tail created by the will, and the heir muſt take 
under the will, or the remainder to the daughter would be 
void. So where a man may have three daughters, his only 
iſſue, and deviſeth his land to them and their heirs, this 
deviſe, though to the heirs at law, is good; becauſe it makes 
them joint - tenants, in which ſurvivorſhip takes place, a 
ve have lately ſeen? ; whereas, had the daughters taken 
by deſcent they had been co-parceners* ; and the will al- 
tering the quality of the eſtate ought to prevail“. | 


Tos deviſes are alſo void and rejected where the 
words of the will are ſo Pee and uncertain that the teſ- 
tator's meaning cannot be collected from them ;-thereſore, 
where a man by his will deviſed by theſe words, I give al 
to my mother, it was held that the' lands did not paſs ; for 
the words were too uncertain, and not ſufficient to diſinhe · 
Tit an heir b; it being a rule that the heir at law has a plain 
and uncontroverted title unleſs the anceſtor diſinherits him, 
and it would be unreaſonable to ſet him afide, unleſs the 
_ Intent of the anceſtor is evident from the will. | 


t Gilb, on Wills, 112, Law of Page 129, | 
TWK153 ** # Mentioned page Bt EE 
u Page 69. 89, 2 Gilb, on Wille, 114, Law ef 

* Gilb, on Wills, 113. Lay of Teſt. 154, : 5 
Tes. 133835. d Gib, 0g Willy 116. Tux 
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y Will and Teflament.” 5 151 

Tux words in a will whereby perſons may take an ef- 
tate in fee-fimple, fee: tail, or for term of life only, are ſo, 
_ various, I ſhall omit entering into a diſcuſſion thereof, and 
briefly obſerve, that, in the conſtruction of wills, which 
are to be ſo favourably expounded as to purſue if poſſible 


the will of the teſtator, as has juſt been mentioned, the 
law many times-diſpenſes with the want of words in'devi- 
ſes that are abſolutely requiſite in all other inſtruments; 


| Wherefore a fee may be conveyed without words of inhe- 


ritance, and an cflate-tail without words of procreation. 
The uſual words for conveying a fee-ſimple, either by deed! 
or will, are, Beirs arid aſſigns for ever; but by a deviſe to 


. 3 £44 Ef . 


a man for ever, or to one and his aſſigns for ever, or to one 
in fee · imple, the de viſee hath an eſtate of inhieritanice, al- 


though the deviſor hath omitted the legal words of inheri- 


tance e. So in reſpe@ to an eſtate-tail, the uſual words for” 
creating it either by deed or will, ate, I give to J. S. (or 
whoever he may be) and tbe beirs of bit body; but in wills: 


an eſtate tail may be created by a deviſe to'a man and hig 


children a, or to'a man and his ſeed, though the won of 
procreation, eig. hodyg. be omitteds. 

Wurxx it is intended a man ſhould have only an eſ- 
tate for life, the uſual method, both in deeds and wills, iss 
to convey the eſtate by the words, during the term of bis" 


natural life; and then for preſerving. contingent! remain» 


ders, to convey or deviſe the ſame to truſtees f; for with 
reſpect to devif ann, rag S eſtate for liſe is given 
to the anceſtor, with a limitation to the heir or heirs of his 
body, or his iſſue, yet regularly the anceſtor takes an eſtate 
tail s; and if a deviſe be to one for liſe, and-afterwards a 


limitation, either immediate or mediate, to tlie heirs of his 
body, the deviſee takes an eſtate-tail®, whereby a father, 
a vented; may ſecure the eſtate to frimſelfʒ and de- 
prive his children thereof. i 
As to the date of the will, no teſtament being of any 


- 


effect till after the death of the teſtator, therefore if there: 
be many teſtaments, the laſt overthrows all the former, as 


we ſhall again'ſee under a ſubſequent head; but the re- 


publication of a former revokes one of a later date, and cf- 


e Black, Com. 2V; 106. 8 1 Co! Rep. 99. 
d'Gilb; on Wills, 33; | h Burr. Mansf, 1631. 
e Black. Com. 4 V. 118. i Page 169. 


i As in No 7, Clauſe 6, Page 240. 
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152 The Diſpoſal of @ Perſon's Eflate, 
tabliſh the firſt again. And if there be two clauſes. in a 
will ſo totally repugnant to each other that they cannot 
ſtand together, the latter ſhail he received and the former 
rejected: wherein it differs from 4 u-cd ; for there gf two 
ſuch repugnant clauſes the former ſhall ſtand. Which is 
owing to the different natures of the two inſtruments ; for 
the laſt will and the firſt deed is always moſt available in 
law. Yet in both caſes we ſhouid rather attempt to recon- 
ie c oo nn nh on ne vg. 

In making a will where any real eſtate is interided to 
paſs thereby, due attention muſt be had to the ſtatute 29 
Car. II. c 3. (commonly called the ſtatute of frauds), 
which directs that all deviſes of lands and tenements ſhall 
not only be in writing, but ſigned by the teſtator, or ſome 
other perſon in his preſence and by his expreſs direction; 
and be ſubſcribed in his preſence by three or four credible 
witneſſes. In the conſtruction of this ſtatute it has been 
adjudged that the teſtator's name written with his own 

hand, at the beginning of his will, as, I John Mills do 
«© make this my laſt will and teſtament,” is a tufficient 
ſigning, without any name at the bottom; though the 
other is the ſafer way. It has alſo been determined, that 
though the witneſſes muſt all ſee the teſtator fign, or at 
leaſt ec. 8 the ſigning, yet they may do it at dif- 
ferent times. But they muſt all ſubſcribe their names as 
witneſſes in bis preſence, leſt by any poſſibility they ſhould 


| V4 | | | 7 

k Black, Com, 2 V. 381. 3802.— For reconciling repugnant clauſes in 
wills, and where by the ſame will the ſame thing has been given to two 

different perſons, there has been much litigatien, and various have been the 
determinations of the courts concerning it, Co. Litt. 112, Note 1. 13 edit. 
Yet the rule mentioned p. 148. has always been adþered to, and, if poſsi- 
ble, the will of the teſtator purſued; as in very late caſes, where two le- 
gaties were given to one perſon by the ſame will; as where two, each of 
 xo00l. Old South Sea Annuities, were given fimpliciter, plaioly or fimply, 
to the ſame perſon by the ſame inſtrument, it was preſumed the teſtator 
intended the legatee ſhould have but one, and decreed accordingly, Brown's 
Cha. Rep. 30. But where « legacy of 5001. was given by the WI, and an- 
other of 500). by a codicil added thereto, it being inferred that the teſtater 
intended the legatee to have both, the ſame was ſo determined by the court 
_ ef chancery. Brown's Cha. Rep. 389. And from theſe, and other de termi- 
nations of the court, it is obſerved, that where two legacies of quantity 
are given ſimpliciter to the ſame perſon by the ſame inſtrument, the pte - 
ſumpt ion ſhall be againſt their being intended as cumulative; otherwiſe, 
where given by different inſtruments. Vet where both legacies are given 
for the ſame cauſe they ſhall not be cumulative, whether in the ſame or diſ · 


ferent inſtruments; otherwiſe where one is given generally and the other 
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for an expreſs cauſe. And that very flight circumſtances have been confi- 
dered as ſufficient to ſhew the teſtator's intention either one way or the 
other, 1 P, Will. 424. Note 1. 6 edit, . 3 | 
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by Will and Teflament.. . + 153 | 

miſtake the inſtrument l. It has likewiſe been determined, . 
that a will is good though none of the witneſſes ſaw the if 

| teſtator actually /ign it, if he owns it before them to be his - ' 
hand- writing; and it is obſervable that the ſtatute of frauds - * 
does not ſay the teſtator ſhall fign his will in the preſence 
of three witneſſes, but requires theſe three things; firſt, b 
that the will ſhould be in writing; ſecondly, that it ſhould = 
be ſigned by the teſtator ; and thirdly, that it ſhould be 


ſubſcribed by three witneſſes, in the preſence of the teſta» | 10 
torm. But it is not neceſſary that the witneſſes ſhould be 5 
acquainted with the contents of the will ®. And, although 1 
the ſtatute requires that the witneſſes to the will ſhall ſub- | Y 
ſcribe their names in the teſtator*s preſence (to prevent ob- Wo 
truding another will in the place of the true one), yet itis \ 
ſufficient if the teſtator migbt ſee, it not being abſolutely A 
requifite that he ſbould actually ſee them figning; for, at 
that rate, if a man ſhould but turn his back, or look off, it == 
might make the will void. And where the teſtator defired 1 
the witneſſes to go into another room ſeven yards diſtant ö 40 
to atteſt his will, in which there was a window broken *;, 1 1 
through, whereby he might ſee them, it was adjudged by SS 
the court to be a witneſſing in his preſence o. So, where Aa | he 
will was atteſted by witneſſes in an attorney's office, when | * 
the teſtatrix was in her carriage, where ſhe might ſee them 1 
through the windows thereof and of the attorney's office, | bl | 
it was adjudged to be well atteſted P. 4 { 1 
Tux vitneſſes ſhould be entirely diſintereſted peiſons, 1 j 
and ſuch as can receive no benefit or advantage by the 1 1 
will, and if there is any freehold eſtate deviſed thereby, 


there muſt, as has been ſhewn, be three of them; but, if = 
the will concerns only perſonal eſtate, two witneſſes will | 
be ſufficient, concerning which ſomewhat more will pre- 
ſently be mentioned. A witneſs either to the execution of 

a will or codicil ſhould have no legacy given him thereby, 
neither ſhould he be a creditor, of the teſtator, eſpecially - 
where, as is often the caſe, the land deviſed by the will is 
made ſubjeQ to the payment of debts. For by the ſtatute 
25 Geo. [l. c. 6. all legacies given to witneſſes are declared 
void. And in a eaſe before the court of King's-bench, in 


1 Black, Com. 2 V. 377. Abr. $09. 4 Burn's Eccleſ, Law, 193 
m Caſe'of Stoachouſe and Evelyn, o 2 Salk. 688. : 3 
3. Will. 254. ” p Caſe of Caſſon and Dade, H, 
u Caſe of Ellis and Smith, 5 Bac. 1781, Brown's Cha. Rep, 99. : 


Mick. 
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Mich. Term, 31 Geo. II. where all the ſubſcribing witnef. 
ſes were creditors of the teſtator at the time of executing 
his will, it was urged that their being creditors of the teſta- 
tor invalicated their teſtimony, and that notwithſtanding 
their debts. were paid them before the time of trial; altho! 
the court in this caſe detetmined that a benefit given te a 
ſubſcribing witneſs ſhould not annul his atteſtation, if, at 
or after the teſtator's death, the witneſs be difintereſted?. 
However, it is ſafeſt to have perſons for witnefles who are 


a qi diſintereſted; as here we ſee legatees thereby laſe 


their legacies: and as to creditors, though their teſtimony 
will be admitted on a trial, yet their credit will be then leit 
(like that of all other e to be conſidered on a view 
of all circumſtances by the court and jur. 


Waters the will concerns: only perſonal eſtate, if the 
ſame be written: in: the teſtator's own hand, though it has 
neither, his name non his ſral / to it, nor witneſſes preſent at 
its publication, it is good; provided / ſufficient proof can be 
had that it is the teſtator's hand - writing. And if written 
in another man's hand, and: never ſigned by the teſtator, 
yet, if proved to be according to his inſtructions, and ap- 
y him, it- hath been held good for the perſonal ei. 

tate. But it is the ſafer: and. more prudent way, and leaves: 


leſs in the breaſt oß the eccleſiaſtical judge, if it be ſigned. 


or ſealed by the teſtator, and publiſned in the preſence of 
witneſſes J. When the witneſſes are omitted, the ordina- 
ys before he grants probate, wil require the teſtator's hand 
writing to be proved, or, if another perſon wrote his will, 
that the writing or will produced is his will whereby not 
only five or fix and twenty ſhillings extraordinary expenee 
will be ococaſioned even wien perſonal application is made, 


. 


but perhaps a deal of trouble to the executor in procuring 


ſufficient proof. 5 | | : 
WHere'the will only concerns copyhold lands, the ſame 
having been ſurrendered to the uſe of the will, although 

the will be not atteſted by any witneſſes, it ſhall direct th 
uſes of the ſufrender ; for the ſtatute of frauds; whieh re- 
uires the teſtator's ſigning in the preſence of three witneſ- 
es, is confined only to ſuch eſtates as paſs by the ſtatute of 
wills of the 34 & 35 Hen. VIII. which doth not extend to 
copyholds, whereon we have treated more fully towards 


the lofner part of the preceding chapter. 


4 Black, Cow, 3 V. gol. 
: © = WIG 
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by Will and Teftameut. d | 15S | 
Wir u reſpe& to perſons who may be made executors, .. 


perſons are capable of being executors that are capable 
of making wills, and many others beſides as feme-co- 
werts, and infants, nay, even infants unborn, or in weatre 
fa mere, that is, in the mother's womb, may be made exe · 
cutors. But no infant can act as ſuch till the age of ſeven · 
teen years; till which time adminiſtration muſt be granted 
to ſome other, durante minore ætate, or during the minori- 
ty r. Vet, if there be two executofs, one whereof is under 
age, he of full age may ſolely prove the will. 
ALTHOUGH there are very few perſons but may be 
made executors, yet it behoves the teftator to beware of 
whom he appoints executors for, if a creditor conſtitutes 
his debtor his executor, it is a releaſe or diſcharge of the 
debt, whether the executor acts or no; provided there be 
aſſets ſufficient to pay the teſtator's · debts: for, though this 
diſcharge of the debt ſhall take place of all legaeies, yet it 
will not be allowed againſt the | creditors If 
there be ſeveral joint-debtors, and the creditor makes one 
of them executor, the debt is extinct in law; and if. the 
huſband of a woman that is made exegutor be indebted to 
the teſtator, this making of the wife executor is a releaſe in 
hw*, Formerly it was a ſettled notion, that where there 
was no reſiduary legatee appointed by the wil, the ſurphus 
or reſiduum devolved to the executor's own uſe, by virtue 
of the executorſhip. But now there is this reſtriQtion, that, 
although where the executor has no legacy at all, the re- 
fiduum ſhall in general be his own, yet wherever there is 
2 ſufficiency on the face of a will (by means of a compe- 
tent legacy or otherwiſe) to imply that the teſtator intend» 


r 3 75 * 1 V. $593. 
2 U v. 1 I, mentioned * again * 
hereafter, page 193 8 
t Black, Com. 2 V. 312. 
u Went. Off. Exec. 31, 32. 
w Ibid. 20%. As attention ſhould 


be had with reſpeQ to making 4 


executor, ſo it ſhould be in 
bequeathing to creditor, it de ing an 
eſtabliſhed. rule, that a legacy given 
by 2 debtor to his creditor which is 
equal or greater than the debt, ſhall 
be preſumed: to. be intended in. ſatiſ- 
faction of the debt; yet this rule, al- 
though acknowledged: to be fully eſ- 
tabliſhed, being thought « ſtri& rule, 
in ſome late cuſes a diſſatisfaction 
þ as been expreſſed with reſpec to the 


# 


419, Note 1. 4 edit, 72 


principle upon which it, proceeds, 


and the court has been anxious to 


collect from the will circumſtances 
to rebut the preſumpticn ; and where 
the payment of debts hath been par- 


ticylaily mentioned in the will, the 


preſumption of the teſtator's intenti- 


on, that the legacy given ſhould be, 
in ſatisſaction pf the debt, hath beea 


taken away, and the creditor, decreed 


both debt and legacy, 1 P. Will, 


$10: 3 Atk, 65 80 where the lega- 
cy hath not been equa)ly-beneficial 


with the debt in ſome particular (al- 


though it may have beeo, more ſo in 
another) as in time of payment, or 
in point of certainty, 1 F. Will. 


- 


. 
EA 


| * 
* • der. a 


* — 


„ 


* - > £5 K SS 


- 


* 
5 


156 The Diſpoſal of a'\Ferſon's Eat, 
ed his executor ſhould not have the reſidue, the unde viſed 
_ ſurplus of the eſtate ſhall go to the next of kin; the exe. 
cutor then ſtanding. upon exaQly the ſame footing as an 
- adminiſtrator, who by the ſtatute 22 & 23 Car. II. c. 10. 
muſt make diſtribution thereof to the inteſtate's next of 
"þ kin *; and for making this diſtribution it may be obſerved 
that an executor is compellable thereto by the court of 
_ chancery? ;; where, of late it has been determined, that, 
1 an no kindred, the executor ſhall ſtand truſtee for 
the crown, to whom the undeviſed ſurplus ſhall go *, as in 
the caſe of a perſon dying wholly inteſtate, mentioned in 
the former part of this work ®.——— Much litigation having 
been with reſpe& to executors claiming the unde viſed ſur- 
plus, further mention will be made thereof, under a ſub · 
ſequent head®. | V . 
„Tuxxx arc very few perſons but may be deviſees, o 
legatees, and take either real or perſonal eſtate by deviſe; 
the latter of which, on the teſtator's death, veſts in the ex · 
ecutor, and cannot be taken without his conſent e, he be- 
ing the perſon to anſwer the teſtator's creditors; but with 
the former an executor, as ſuch, has no more concem 
than an adminiſtrator heretofore mentioned 4; for, on the 
teſtator's death, the real eſtate immediately veſts in the de- 
viſee, or perſon to whom it is devited © ; whereby formerly 
great-inconveniencles aroſe, as creditors by bond and other 
ſpecialties were defrauded of their ſecurities, not having a 
remedy againſt the deviſee of their debtor ; to obviate which 
the ſtatute 3 W. & M. c. 14. was made, and thereby the 
| deviſe, as againſt ſuch creditors, is deemed void, and they 
75 are enabled to maintain their actions jointly againſt bath | 
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the heir and deviſee, as has been ſhewnF. 

A MARRIED woman, or, as the law terms her, a feme- 
covert, although ſhe cannot be a grantee to her huſband, 
as a man cannot grant any thing by deed to his wife, or 
enter into covenant with her; for that would be to ſup- 

ſe her ſeparate cxiſtence ; but a woman may be attorney 
bh her huſband, as that implies no ſeparation ; and an 
huſband may bequeath any thing to his wife by will; for 
that cannot take effect till the coverture is determined by 


death 8. N FA „„ 
x Black, Com, 2 V. 514. c Black, Com. 2 V. 512.” 
y Page 63. po, AA Bog dM. REN 


z Caſe of Middleton aud Spicer, e Co. Litt. 111. 

H. 1782, Brown's Cha, Rep. 201, f Pagegg, ‚ 
a Page 84. : g Black, Com, 1 V. 44%, 
d See page 383, — 5 e 


f 


Mill and Jeſtament. 137 


Ay infant in ventre ſa mere, or in the mother's womb, 


is ſuppoſed in law to be born for many purpoſes. It is ca- 
E a legacy, or a ſurrender of a copyhold eſ- 


tate made to it. It may have a guardian aſſigned to it, 


and it is enabled to have an eſtate limited to its uſe, and to 
take afterwards by ſuch limitation as if it were then actu- 


ally born; and if a deviſe is to children and grandchildren 


living at the time of the teſtator's death, a child in the 
mother's womb might in ſuch caſe be ſo far regarded as to 
be looked upon as living b, and will have the ſame ſhare as 
any child born before the teſtator's death. But this muſt 
be underſtood with reſpect to legitimate children, and not 
of baſtards, heretofore deſcribed; for a deviſe to thoſe in 


the mother's womb, or beſore born, is void K. Yet, if a 


baſtard is born at the time of making the will, whereby ei · 
ther real or perſonal eſtate is given to him, he is capable 


of taking the ſame ; but it is ſafe to defcribe a ba „ in 


the will, as the natural ſon or daughter of A. B. [his mo- 
ther], ee, if he be a tender infant, that has not got 


2 name by reputation.ä— Aliens, we have ſeen, are not ca- 
pable of holding lands! ; and, with reſpect to ſome per- 
ſons incapable of taking a legacy, mention will be made 
under a ſubſequent head. 8 


Havinc thus conſidered thoſe propoſitions, we ſhall 


now proceed to conſider the manner of bequeathing to 


married women and infants, and of appointing guardian: 


eonditions not to trouble executors, and for preventing in- 
diſcreet marriages. | | 


Warn any eſtate or effects is intended for a married 
woman, it is generally deviſed or bequeathed to ſome per- 
ſon in truſt tor her, or to be for her ſole and ſeparate uſe, 


with directions that her receipt alone ſhall be a ſufficient 


diſcharge for the ſame ; as thereby to prevent what is 
given being ſubject to the huſband's control. If any real 
eſtate is deviſed to her in fee-fimple, and without any re- 
ſtriction, it immediately veſts in her on the teſtator's 
death, and will have the ſame effect as to the huſband's 
curteſy and being conveyed by virtue of a fine, as here» 
tofore ſhewn n. But if any legacy or perſonal eſtate is given 
to a married woman abſolutely without any reſtriftion, it 


h 4 Burn's Eccleſ. Law, 146, 1 Pagen 39. 
i Page 84. En m Page 205, 
* Oilb. og Wills, 166. u Page 94---96. 
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158 The Diſpoſal of a Perſon's Eflate, 
will be as if the ſame were given to the huſband, as we 
ſhall Tee under a ſubſequent head . And when any real 
eiſtate is intended for an infant, it is uſual to deviſe it to 
ſome perſon or perſons in truſt for, him till he attain twen- 
ey-one years of age, with directions to the truſtees how to 
manage the ſame in the interim. So with reſpe& to any 
legacy or perſonal eſtate that may be bequeathed to an in- 
fant ; for the law will not truſt am infant with any real eſ- - 
tate; and as to legacies or perſonal eſtate, where the tef- 
tator has not taken neeeffary eare to preſerve it for an in- 
fant, the courts wherein legacies are to be ſued for, when 
applied to, are not negligent in faking the ntmoſt care for 
the benefit of infants? 5 the expence of which application 
may be ſaved by due care being taken in making the will. 
Truſtees named in the will may alſo be appointed guardi- 
aus by any father, who, we have ſeen, hath power to diſ- 
poſe of the euſtody of his ehildrend; ang. the ſame, or ſuch 
others as the reſtator ſhall chooſe, may b made executors, 
In default of the father's appointing a guardian, infants at 
fourteen years of age, whether male or female, may chooſe 
their own guardian; and for the perſonal eſtate, the ordi- 
wary uſually affigns him, but for the real eſtate, it is the 
province of the lord chancellor to aſſign a guardian. The 
power and reciprocal duty of guardian and infant, who is 
fermed in law the ward, daring the eontinuance of the 
guardianſhip, are the ſame as that of father and child; and 
the infant cannot be ſued, but under the protection and 
Joining the name of his guardian, he being to defend him 
againſt all attacks, as well by law as otherwiſe ; and when 
the infant comes of age, muſt give him an account of all 
that he hath tranſacted on his behalf, and anſwer for all 
loſſes occaſioned by his wilful delay or negligence. But an 
infant is allowed to ſue either by his guardian or prochein 
amy, that is, his next friend, who may be any perſon that 
will unde take his cauſe * ; and it frequently happens that 
an infant inſtitutes a ſuit in equity againſt a fraudulent 
guardian, who, if he Rath abuſed his truſt, the court will 
check and puniſh, and ſometimes proceed to the removal 
of him, and appoint another in his ſtead. To prevent 
diſagreeable conteſts with young gentlemen, it has become 
a practice with many guargjans, of large eſtates eſpecially, 
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9 by Will and Teflanent. "= 159 1 
to indemnify themſelves by applying to the court of chan - 
cery, acting under its direction, an accounting annually = 
before the officers of that court. 1 pits 


3 


As to conditions not to trouble executors, if a legacy is 
given on condition not to diſpute the will, and the legatee 
commences a ſuit whereby he diſputes the validity of the 
will, this is no forfeiture of the legacy, if there was juſti- 
fable cauſe of conteſting it.. And even though there is 
| no probable cauſe, yet where a legatee, or other perſon. 
intereſted, hath a right to ſee the will proved. in folemn 
form d, his making uſe of the right cannot, as it ſeems, be 
deemed a diſturbance.—Fhe teſtator gives to B a legacy, 
on pain of forfeiture of it, in caſe he ſhould give his wife 
whom he made executrix, any trouble in relation to his 
eſtate; B brings his bill againſt the wife, for which there 
was very little colour, and amongſt other things demand 

his legacy. The chancellor was of opinion that tho ſuit 
was very frivolous, but would not declare the legacy for- 
feited v. But in a caſe where a perſon by his will gave a 
legacy to his daughter, provided that if ſhe or her huſband- 
refuſed to give releaſe, or ſhould put the executor to any _ 
trouble, the ſame ſhould go over to her ſiſter's children. 
The daughter and her huſband, being within the city of. 
London, ſue for her orphanage part. It was decreed that 
the legacy was forfeited ; for however it might have been. 
conſtrued to be only in terrorem, yet being deviſed over, 
and by that means a right to this legacy being veſted in a 
third perfon, a court of equity could not diveſt it or call it 
back again *. „ | 35 
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Ge NERALLY, by the ecclefiaſtical law, all conditions 
againſt the liberty of marriage are unlawful, as being a 
reſtraint on the natural liberty of mankind, and an hin- 
derance to the propagation of the ſpecies; and if the epn - 
dition be, that the legatee marry according to the appoint- 
ment, arbitiament, or conſent of ſome other perſon, it is 
rejeQed as unlawful 7. But if the conditions are only · 


Black Com. 1 V. 463. x Caſe of Cleaver and Spusli 
a ME gh, 2 3 2 P. Will. 258, N 
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160 The Diſpoſal of a Perſon's Eſtate, © 
ſuch as whereby marriage is not abſolutely prohibited, but 
only in part reitrained, as in reſpect of time, place, or 
perſon, then ſuch conditions are not abſolutely rejected; 

as for inſtance, where the condition is not to marry before 
the age of twenty-one yours but if it is continued'to an 

unreaſonable length of time, it is otherwiſe. So if the 
condition be not to marry a particular perſon, or a widow, 
or one ofaany particular place, it is to be performed 3. 


Ix the temporal courts, the diſtinction ſeems generally 
to have been where the legacy is deviſed over to another, 
and where it is not deviſed over. In the former caſe it 
hath been held that the reſtraint ſhall be good, ſo as the 
Tegacy ſhall not be due, unleſs the condition be performed; 
but in the latter caſe, where there is no deviſe over, it 
hath been held that the proviſo or condition is only in 
terrorem, to make the perſon careful, but not to defeat the 
legacy Þ. Yet here there is a diſtinQion between its being 
charged on real eſtate and where it is not; as if a legacy 
be given to a woman upon this condition, that ſhe marry 
. with the conſent of a third perſon, who, as it may be a 

ent, guardian,. truſtee, or executor, and the legacy be 
to be raiſed out of a real eſtate ; in this caſe, if ſhe marry 
without ſuch conſent,” although there is no deviſe over, 
' ſhe ſhall not have it ©. But if it is a mere perſonal legacy, 
payable out of the perſonal eſtate, and there be no deviſe 
over, in caſe ſhe marry without ſuch conſent, ſhe will be 
entitled to it, unleſs there be a deviſe over; and then it 
ſhall go to whom it is ſo deviſed, and ſhe will loſe it 4,— 
The reaſon of this diſtinction is, becauſe the temporal 
courts, where the legacy is merely perſonal, and only a 
charge on the perſonal eſtate, follow the rule of the eccle- 
ſiaſtical courts, which hath juriſdiction as to the perſon- 
_ alty; but where it is charged on real eſtate, of which the 
ecclefiaſtical court hath no juriſdiction, they follow the 
rule of the common law courts; which 1s fimilar to what 
we ſhall again ſce hereafter under a ſubſequent head e. 


2 Godolphin, O. L. 45. d Caſe of Reyniſn and Martio, 
= Ibid, | 3 Ack. 330. Bro, Cha. Rep. 303. 
b Cha. Ca, 22. 1 Vern. 20. e Page 207, ho 
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Tavs having pro „ we come aow to the two laſt 
propofitions under the head of making the will, viz. the 
gift in caſe of death, and the nuncupative or verbal will. 


A G1fT IN CASE OF DEATH, which is called donatio 
cauſa mortis, is, when a perſon in his laſt ſickneſs, appre- 
hending his diſſolution near, delivers, or cauſes to be de- 
livered, the poſſe ſſion of any perſonal goods to another, to 
de his in caſe the giver die; but if he lives he is to have 
them again, as being only given in contemplation of 
death ; and this, notwithſtanding there may be a will 
ſubſiſting, the teſtator may do, for he might in his lifetime 
after making his will, give away any part of his eſtate, 


either abſolutely or comes? et and ſuch gift as given 
e 


in contemplation of death, if the donor dies, needs not 


e aſſent of his executor: yet it ſhall not prevail againſt 


creditors 8; for being given in caſe of the donor's death, 
and in nature of a legacy, it would be fraudulent as againſt 


creditors h. Under perſonal goods before mentioned, may 


be included not only money, plate and jewels, but alſo. 
bonds and bills drawn by the deceaſed upon his banker, 
the gift whereof after the donor's death hath been held 
ſufficient for receiving the money due thereon i. . 


A NUNCUPATIVE or VERBAL WILL, is where the 


teſtator, without any writing, doth declare his will before 


a ſufficient number of witneſſes, and this can extend only 


to perſonal eſtate; for no real eſtate can paſs by the will, 
_ unleſs it is wri:ten and atteſted in ſuch manner as has late- 


ly been ſhewn. Thoſe verbal wills were formerly more 
in uſe than at preſent, when the art of writing is become 
more univerſal ; and as they are liable to great impoſiti- 
ons, and may occaſion many perjuries, the ſtatute 29 Car. 
II. c. 3. enacts, 1. That no written will ſhall be revoked 
or altered by a ſubſequent nuncupative one, except the 
ſame be in the lifetime of the teſtator reduced to writing, 
and read over to him and approved; and unleſs the ſame 
be proved to have been ſo done by the oath of three wit- - 
neſſes at the leaſt, who by the ſtatute of 4 & 5 Ann. c, 16. 
muſt be ſuch as are admiſſible upon trials at common law. 


2. That no nuncupative will ſhall in any wiſe be good, 


f Black, Com. 2.V. 3144. i Law of Teſt, 188, 4 Burn's 
g Ibid. * 'Ecclel. Law, 188. | | 


h 1 P. Will. 406. A 
” M  whern 


En 
2 - | o rfow's th 
8 where the eſtate 45 e 30t. unleſs pred by 
three ſuch witneſſes preſent at the making thereof; ag . 
unleſs they or ſome of them were ſpecially required to 
bear witneſs thereto n himſelf ; and unleſs it 
was made in his laft a his on habitation, or, 
dwelling - houſe, or where he had been previouſly reſident 
ten days at the leaſt ; except he be ſurpriſed with ſickne 
on a journey, or from home, and dies without ar 
to his dwelling. 3. That no nuncupative will ſhall be 
proved by the witneſſes after fix months from the —— 
3 it were put in writing within fix days; nor ſhall it 
de proved till — ourteen days aftea the death of the teſtator, 
pos Hil proceſs hath firſt iſſued to call in the widow or next 


| of kin to conteſt it if er think proper. 2 ; 
He WED we ma | peroging, that this will extends only to | 
rfonal eſtate ; That the teſtamentary words by which it 


is to be made muſt be ſpoken with an intent to bequeath, 
not any looſe idle words in the ſick perſon” s illneſs; for 
he muſt require the by-ſtanders to bear witneſs of ſuch his 
intention: That it muſt be made at home, or among his 
family or friends, unleſs by unavoidable accident, to pre» 
yent impoſitions from ſtrangers; and it muſt be in his /aft 
| fGickneſs, for if he recovers he may alter his diſpoſition, and 
has time'to make 2 written will: That it myſt not be 
proved after fix months from the making, unleſs it were 
L — in writing within fix days from that time; nor yet too 
aſtily, as not until fourteen days after the teſtator's death, 
of lin. legal notice hath heen given to his widow or next 
Wan 


Tun legilletwre 3 thus provided againſt any frauds 
in EW nuncupative wills, by ſuch a numerous train 
of requi that the thing itſelf 1s fallen into diſuſe, mw 
hardly evei hard of, but in the only inſtance where fa- 
vour:ought'to be ſhewn to it, Pen the toftgrer i is for 1. 
Pym 155 | 
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the ſame, or by burning, cancelling, tearing, or 


which, A 2 
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1 cu m. 
„ & revoking the Wit. 


THAT a man ls bo of maks void his will at 
pleaſure, and although he may have made his laſt 
will and teſtament irrevocable in the ſtrongeſt words, he 


i at liberty to revoke it a, moſt people ſeem appriſed of 3 | 


but how a will may be evoked by aQs in law and alter- 


ation of circumſtances, very few perſons have any juſt 
conception; and as many, after having made their will, 


have made alterations in their eſtate, and died without al- 
tering of republiſhing their will, and thereby left their eſ- 
tates and effects open to diſpute and litigation; I ſhall 


here, after taking notice of the ſtatute 29 Car. II. point 
out various acts that may be done by a teſtator, ſo as to 


occaſion either a total or partial revocation of his wil 3 


and then make ſome obſervations on the means whereby - 
the revocation might be reQified, and on the nature and 
effect of a codicil, and the republication of 'a willz and _ 


conclude the head with ſnewing how, in various caſes, a 


perſon may die both teſtate and inteſtate; and thereby part 
of his eſtate be Hon of by himſelf, and and the OY 9275 


by the law. 


Br ſtatute 29 n = Po it t in can el that no deviſe 7 
in writing of lands, tenements, or hereditaments, or any 


clauſe thereof, ſhall. be revocable, otherwiſe than by.ſome 


other will or codicil in writing, or other witing declaring 
we 


ating the ſame by the teſtator himſelf, or in his pre 
and by his direQions and conſent ; but all deviſes and "ou 


queſts of lands and tenements. ſhall remain and continue 
x 8 Co. Rep. $2, It is an ited rate; chat u man's ff will ober- 


throws all the former, ſo he may make his will to-day; sad total- 
ly revoke it by making another to-morrow. But if the laſt will ſhould be 
cefeMive, it may not perl! for overthrowing the * — 
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nieſſes at the leaſt. 


make a feoffment or conveyance contrary to the will, or 
any other act inconſiſtent with it, but ſuch re vocations re- 
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. ſame plight and condition until his death; for the leaſt al- 


he ws a different i intention, and therefore is an aQual re- 
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| 164 The Diſpoſal of a Perſon's Eftate, 
in force until the ſame be burnt, cancelled, torn, or obli- 
terated by the teſtator or by his directions in manner 
aforeſaid, or unleſs the ſame be altered by ſome other will 
or codicil in writing, or other writing of the deviſor ſign- 
ed in the preſence of three or four witneſſes declaring the 
ſame. And that no will in writing concerning any goods, 
chattels, or perſonal eſtate, ſhall be repealed, not ſhall 
any clauſe, deviſe, or bequeſt therein be altered or changed 
by any words or will by word of mouth only; except the 
fame be in the lifetime of the teſtator committed to wri- 
ting, and after the writing thereof read to the teſtator and 
allowed by him, and l to be ſo 128 by e wit ⸗ 


Bor this ſtatute 5 not taken away revocations of laſt 
wills by acts in law; as if the teſtator ſhould afterwards 


main as they were before the making this ſtatute ©; and 
an alteration of circumſtances may be a ovation of a 
will of perſonal as well as real eſtate, notwithſtanding this 
ſtatute, which does not extend to implied reyocations 9; as 
it hath been held, that, without an expreſs revocation, if 
a man who hath made-his will afterwards marries and has 
2 Child, this is a preſumptive or implied revocation of his 
former will which he made in a ſtate of celibacy .. 
With reſpect to real eſtate : By lord chancellor Hardwicke: 
The general principle is, that, at the time of the deviſe, 
the deviſor muſt have a diſpoſing capacity, and an eſtate 
in the land deviſed; and the eſtate muſt remain in the 


teration by any act of his makes it a different eſtate, and 


vocation. Thus, if one ſeiſed in fee deviſes, then enfeoffs, 
or conveys i is to another to the uſe of himſelf in fee; tho? 
it is the old uſe that remains, ye, it is a revocation, not- 
withſtanding it is his own feoffmtent or deed. So of 2 


..c.Carth, 81. 5 | 2 Will, 99. Black, | 
d 1 Eq, Caf, Abr, 413. Com, 3 2 


— 


ee e . . 


10 


8 Hill and Teftlament: 16s 
bargain and. ſale f without inrolment. So if a man think 
himſelf tenant in fee, de viſes, and then, apprehending f 
himſelf to he only tenant in tai], ſuffers a recovery with. 


intent to confirm his will, it is a revocation... As to. mort- 


gages, they are exceptions out of the rule: at law a mort- 
gage for years, and in equity a mortgage in fee, are revo- 
cat ions pro tanto, or for ſo much only; and the reaſon is, 


that 2 mortgage is only a ſecurity, and though it be 4 
eon re yance of a real eſtate, yet in this court it is a chatte 


intereſt only, and goes to the executor,” and it gives no 
dower 8. Mortgages for terms of years on the death of 


the mortgagee, the term and the right in equity to receive 


the mortgage debt, veſt in the ſame perſon, vi. the exc» 
cutor or adininiſtrator. But, in caſe of mortgages in fee, 
the eſtate on the death of the mortgagee goes to the heir 


or de viſee, and the money is payable to his executor o 


adminiſtrator b, and muſt be paid by the heir, if he has 


the eſtate; as hath been ſhewn i. If lands are deviſed to 


one in fee, and afterwards mortgaged to the ſame deviſee, 


it is a revocation in toto, or in the whole, being inconſiſt- 
ent with the deviſe; though if the land be mortgaged to 


a ſtranger, it is otherwiſe *; for it hath been admitted to 


& ESE IRE 


revoke a will, yet, if entered into for a valuable conſider- 
ation, amounting in equity to a conveyance, they muſt 


Yy ir $662 46 C98 3 
7 I, or With the cuſlos rg. 
ance made b „ whereby real tularym of the county, 'as directed 
eſtate may be conveyed as well ns by by the ſtatute 27 Hen. VIII. e. 6; 
deed of „or leaſe and re- g f New N 1 Thr 
leaſe, mentioned p. 116. Vet real h Co, Litt. 205, Note 1, 13edit, 
eſtate will not paſs by bargain and on i Page „ 1 
ſale, unleſs the deed be au iodenture © k Prec. in Cha, 618. 
nad the ſame be inrolled within ſix I 1 Salk. 436, 356. - 
mgatks in one of thecourtsof Weſt- m Gilb, og Wills, 101, 


wi © conſequently | 


5 


1566 The Difpofot of a Perſon's . 
conſe quently be an equitable revocation of a wilt or 
rg in nature thereof . —If a man deviſes land to . 
4 and a fterwards bargains and fells it to another, though 
is be not inrolled within fix months, according to. 1 © 
tute, conſequently nothing can paſs to the bargaine t, 
t this is a revocation of the will; becauſe here is & ſq- 
[= act done, which plainly ſhews * e, of the 


ſtator to countermand the will?. 


IF a man ſeiſed in for deviſes wid; in ap, os for : 
life, and afterwards makes a leaſe to C. D. fos years, ths 
even at law ſhall not be a revecation, but during the s 
for the te ſtator s intent does nor appear further than 
the term of years p: and, where an huſband was — 
of a term for forty years, deviſed it to his wiſe, i after 
wards teaſed the ſame land to another for twenty yoars, | 
and died; it was held that this leafe was no revocation of 
the who te, but only during the twenty years, and 
t the wife ſhould hve the 5 by the deviſe & vo, 
if a man ſeiſed of lands deviſes the fande i in fee, or for life, 
and afterwards makes a leaſe thereof to another for years, 
it mall not be a revocation but during the years: though, 
in caſe a perfon has deviſed lands to one and his heirs, - 
and afterwards/leaſes the fame to him for a cemain tem, 
to commence after the devifor's 28855 this i is 2 eeectl 
N the whole eſtate . . 


Whegiin a man was ſeiſed WY lake for 1 
which he deviſed, and afterwards ſurrendered the old leaſe 
and took a new one to himſelf and his heirs: for three lives, 
it was decreed by lord chancellor King, that this renewal 
of the leaſe was à revocation of the will, as to this particu- 
= So, where a teſtator deviſed by his will a leaſchold 

„which he held under | Magdalen College; and after 
ew making of his will, before his death rene ws his leaſe 

by ſurrendering the 'old one and taking a new-lcaſe; it 
Was determined by the lord chancellor that this was a re- 
vocation of the deviſe *®. And thus it hath lately been de- 

termined. where a leaſehold eſtate was. ſpecifically given 
and ſurreagjered by the teſtator aſter baving made bis wal. 


n 2 P. Will. 62g - e 45. will. 165. #90, 2662” 

0 on. on. Nr e 0 2 Atk. 593. 5 New Abr. 

p 1 lh Ar. Grp . ' w'Caſe of Hone = 
4 Ibid; 5 95 17. Brow's Cha, Rep, 
f id. | 


g 1 ® 


* 


In caſe a fortune be given to a child by the father, 10 


2 to the making of his will, wherein he had be- 


queathed her a portion, this ſhall be taken as A revocation 
of the legacy and will for ſo much*; as where a _—_ 


his will gave his four daughters 600l. a- piece, and aft 


wards married his eldeſt daughter to the plaintiff, and 
gave her 700l. portion. After that he makes a codicil, and. 
e 100l. a- piece to his unmarried daughters, and there - 


by ratifies and confirms his will, and dies. The aner 


E his bill for the legacy of 600l. given to his wife 
y the will. It was held by the maſter of the rolls, that 
the portion given by the teſtator in His lifetime ſhould be 
intended in ſatisfaction of the legacy. - And it was agreed 


to be the conſtant rule of the court of chancery, that where 


a legacy was given to a child N aſterwa. ds, upon mar- 


tiage, or otherwiſe, hath the like or greater ſam, it ſhould 


de intended in ſatisfa ction of —_— ey, unleſs the teſta- 
tor ſhould declare his intent otherwiſe; and it was ſaid the 


vords of ratifying and confirming do not alters the caſe, 


though they amount to a new publication being only 
words of form; and declaring nothing of the teſtator's in · 
tent in m ik 

Tuvs having ſhewn kow a will, after being made, may 
be revoked in whole or in patt, we come now to make 


ſome obſervation'on what might be done for rectifying the 
revocation; and as under ſome circuniſtances this might 
de eſſectuated by a codicil, and in ſome caſes by repub- 
liſuing the will, we ſhall: now advert to and treat on thoſe 


* 


particulars: 


£5. 


Ac terr is a ſchedule or ſupplement to a will or 


an addition made by, the teſtator annexed to and to be 


taken as part of a teſtament; being 'fot its explanation or 
alteration” or to make ſome addition to, or ſubtraction 
ſtom the former diſpoſition of the teſtatot :. An enecutor 


cannot regularly be appointed by a codicil,* yet may be 
fab@itured, — to the will of the teſtator*®. A man 
any make divers codicils, and the firſt is of equal force 
with. the laſt, if not contradictory to each other; and 
herein they diſfer entirely in their nature from wills, for 


Fit id ch, 13. Fe 152, N legen adeeed y the 
1 n 2 Freem. ane under a ſtatuis 
Rep. 244. Where one of two legs- of bankruptcy; See page 203. 


lame will, may be 4 revocation, fee a'Swinbd; 14. 
| * | : | k M 4 - g 4 * | : no. 
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168 The Diſpoſal of a Perſon's Eftate, 
no man can die with two teſtaments, becauſe the latter 


_ doth always infringe the former, but a man may die with 
divers codicils, and the latter doth not 


hinder the former, 


_unleſs they be contrary b. 


I In the caſe of a real eſtate, a codicil cannot operate un- 
leſs it he executed according to the ſtatute © It is neceſ- 
ſary, when a codicil is added to a will with intent to paſs 


any real eſtate, to be careful in uſing words ſufficient, 
whether it be for altering former diſpoſitions, or diſpoſing 


of eſtates purchaſed after the will was made; and for the 


teſtator to execute the codicil, in the ſame manner, and 
with the ſame number of witneſſes, as is requiſite to the 
exccuting an original will according to the ſtatute. Se, 
if a will concerns only perſonal eſtate, and a codicil is ad- 


_ ded with intent to make any alteration, ſubſtraction, or 
addition, care ug to be taken in uſing words ſufficient 
for the purpoſe. 


here there is time and opportunity for 
writing over the will afreſh, and thereby to make ſuch al- 
teration as may be neceſſary, it is much more adviſable, 


and far better, than doing it by codicil ; which will not 


only increaſe the expence of the probate when the will 
comes to be proved, but perhaps require as much, if not 
more nicety in framing than the will ſelf © 


WR a man may have by him two or more wills, 
the latter whereof, as has juſt been mentioned, overthroys 
the former; but the republication of a former will revokes 
one of a latter date, and eſtabliſhes the firſt again d: ſo 
that what was before rendered void, becomes valid by the 
new ublication; and if there are words contained there- 


at the time of the teftator's death; 
therefore if it be not executed ac- 


* 


b Sw inb. 15, That 8 will may be 
eſſectual for conveying land, t 


are many requiſites neceſſary to be 
attended to, „ore than in « will 
which only concerns perſonal eſlate; 
and 2+ we have hinted in a former 
chapter (page 150) with reſpe& to 
the heir at law; that his title is not 


to be defeated but by ſorne other cer - 


tain title; ſo if there be two incen- 
ſiſtent wills of the ſame date, neither 
of which can prove to be the laſt ex» 
ecuted (unleſs explained by forme 
ſubſequent act of the teſtator}, both 
are void for uncertainty, and will let 
in the beir. For revoking a former 
will, it is neceſſary that the ſecond 
will Gould be ſubGiting and eſfectiye 


% 


cording to the ſtatute of frauds 

nentioned page 152) it is not effec. 
tive as to lands or rial eftatez yet a 
deviſe of lands yoid in reſpect of the 
capacity of the deviſee to take, ſhall 
revoke n former deviſe; ſo ſhall « 
ſubſequent grant to « perſon incaps- 
ble of taking; ſo, if the ſecond will 
be effectively capcelled in the liſe- 
time of the teſtator, the firſt will 
ſhall operate as if no other had ex- 
iſted; for it is the only will ſybſiſt- 
iog at [the teſtator's death. 1 P. 


Will. 344. Note 1. 4 edit. 


e 1 Atk, 426, _ a 


aOUu «© « 


MEER ar oi. HE. 3 


by wilt 1 


in ſufficient for pafing or conveying ſuch — as ; thetel- 
tator is poſſeſſed of at the time of the republication, to the 


perſon or perſons for whom the ſame is deſigned; it may 
anſwer the purpoſe of making a new will; but if the words 
contained therein are inſufficient, it will not be'effeQual;z 


for the republication makes no alteration in the words of 
the will, and therefore can have no effect where the words 


are not ſufficient to convey! the eſtate to the perſon or per- 
ſons for whom it is deſigned ——W here the will concerns 


real eſtate, it is ſake to republiſh i it in a formal manner, as 


by the teſtator's taking it in his hand and declaring the 
ſame to be his laſt will, in the preſence of three witne ſſes; 


and then to make a memorandum thereof in vriting at 


the bottom of the will, or if there ſhould not be room ſuf 
ficient, then in the margin or on _ Gere mare which | 


may be as follows, vize _ 55 
Wx REASs I John Mills, be de Apis in this will, 
bave republiſhed the ſame, with an intent thereby to make 


void all and every other will and wills at any time heretofore 


by me made, and to confirm and eſtabliſh this, "which I have 


declared to be my laſt will and teſtament, in the preſence of = 


John Smith, Alice Smith, and Thomas Jones, who I bave 
defired to fubſeribe their names as witneſſes bereto + and in 


witneſs whereof I the ſaid John Mills haue bereunto ſub- 


5 this AM * BE the yeu 6-6 
Lord "7 3 


Signed by the ſaid Jahn Mitts, in the 
preſence of us, who, at bit requeſt 
and in his preſence, have ſubſeribed * 


our names as witne es to the above 
On 


len, Mis, 


Joun S 15 
Alice SMITH. 
Thomas Jonss. 


17 the will concerns only perſonal eſtate, it will not be 
amiſs to uſe the ſame formality for republiſhing it, though _ 
mote ſender evidence will be ſufficient for the purpoſe. = 
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As to bequeſts and. teſtaments of perſonal eſtate; and a 
deviſe affecting real eſtate, there is this diſtinction. The 
Former will operate upon whatever the te ſtator dies poſ- 
ſoſſecl of, whether he hadd it at the time of making his will 
or the ſame: was afterwards acquired. The latter will 
operate enly upen ſueh real eſtates as were the teſtator's at 
the time of exceuting and, publiſhing his will; wherefore 
no real eſtate purchaſed afterwards will paſs: under ſuch 
deviſe, unleſs ſubſequent. to the purchaſe or contra d the 
deviſor republiſhes his- will. So here, if a man baving 
made his will, and thereby deviſed the whole of his eſtate 
aud effects, and aſtet wards purchaſes any real eſtate, and 
dies, without either republiſhing, or altering. and te exe- 
euting his will, as dire ded by the ſtatute heretofore often 


mentioned he may die both teſtate and inteſtate, and hit 


perſonal eſtate may be diſpoſed of by himſelf, and bi 
aſter · purchafed real: eſtate by the law, or will deſcend to 
kis heir at law: which.circumſtance now leads us to ſhew, 
as was propoſed, how in various caſes a. man may die 
both teſtate and inteſlate, and thereby part of his eſtate be 
Siſpoled. bY * en and the other part by: the as 


| Prom bases wil be readily: pabeiei tis ode 
what has becn'treated/ on under this and the next prece- 
ding head; as under the head of making the will, it was 
ſhewn that, if the teſtator by his will gives his heir at law 
no other eſtate than the law entitles him to, he will take 
by deſcent and not by the will: ſo, if there are not word. 
in the will ſufficient for difinheriting the heir at law, or if 
there is a defect in executing the will, as in figning ot 
witneſſing it, whereby the ſame may be rendered invalid 
as to the real eſtate; and, if it be not in writing, but only 
nuncupative or verbal, which may be ſufficient for the 
teſtator's goods and chattels In thoſe caſes a man having 
real and perſonal eſtate, and having made his will and 
died, may be ſaid to die both teſtate and inteſtate; inteſ· 
tate as 8 te By Tour eines which vill defeend to his heir at 
i 


r 


vein lack manner as. heretofore ſhewn e, and beſtate as 


to his perſonal; for here he may have a will fufficient 


with reſpe& to his goods and chattels. In like manner a 


man may die both teſtate and inteſtate where he has à will 


duly figned and witneffed, but has thereby diſpoſce only | 


of part of his real and-perſonal eſtate, and not mentioned 
the reſt, or deviſed the reſidue to any one; in which-cefe 


part of his real eſtate will deſcend to his heir at law, and 
part of his perſonal eſtate be diſtributed in ſuch manner as 
was heretofore fhewn f; unleſs it ſhould devolve to the 
executor under ſuch Nog Pat a 9520 aa 
oned b. alt 
Unpxx this. bead of revoking * vin, Hoey dag 
ceived that a man, after having made his wilt, may dic 
either wholly inteſtate, or part teſtate and pays inteſtate; 
a5, where he revokes his wilt; which revocation may arte 


from a variety of. caufes, and be either expreſſed! or im- 


plied; as if the teſtator cancels his will by tearing, obli- 
terating, or burning it, which is an expreſs revocation; 
ſo where, after having made his will, he marries and has 


a child; this is held a preſumptive | or implied revocation; 


and hereby, as well as by tearing, obliterating, or burning 
his will, he may die wholly inteſtate, both as to his real 
and perſonal eſtate. Likewiſe implied revocations are, 
where the eſtate deviſed is altered after making the will; 


25 in caſe the teſtator afterwards conveys the ſame to ano- 


ther, even though it may be re-conveyed to him, yet the 
conveying it, is an implied revocation of his will, as to 
the eſtate conveyed by him. So if a man poſſeſſed of a 


leaſchold eſtate, and after having deviſed it ſurtenders his 


leaſe, and takes a new leaſe of the eſtate, this is an im- 


plied revocation of his will as to this particular, and if he 
dies before republiſhing it, he may die both teſtate and in- 


teſtate ; teſtate as to that part of his will which is unre- 


voked, and inteſtate as to the part revoked ; ; ſo that one 
part of his eſtale may be diſpoſed of by himſelf, and the 
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192 The Diſpoſal bf a Perſon's Eftate, 

other left to the diſpoſition of the law. : So it may bein 
reſp to other caſes that amount to implied revocation. 


| Tuxxz is another kind of inteſtacy, which may be 

ow 3 man may have made his will in writing purſuant 

to what is required by the ſtatute of 29 Car. II. and there- 

by deviſed his real and perſonal eſtate, but hath not ap- 

pointed any executor either expreſsly, or by words where. 

dy the making of an executor may be implied; and in 

this caſe a man may alſo be. ſaid to die both teſtate and 

inteſtate; teſtate as to his real eſtate, and inteſtate as to 

his perſonal: yet here the law has no concern with the 

diſpoſal of either, adminiſtration being to be granted with 

the will annexed, which is to be the adminiſtrator's guide 

- in diſpoſing of the perſonal eſtate, in like manner as here- 
_' tofore mentioned b; and as to the real eſtate, an executor, 
as ſuch, if appointed, has no concern there with; neither 
3s the appointment of an executor requiſite where the vil 
-eoricerns only real eſtate, and has no concern with goods 
er chattels, nor yas it in os caſe. to * proved in i 

| e court. ; 3 
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'N DER this head I ſhall iſt confider what an eng- 

cutor may do before the will is proved, and the rea- 
ſon why it ſhould be proved: likewiſe whether it is prudent 
for the executor to take upon him the executorſhip, or to 
refuſe it: then juſt take notice of the will, which concerns | 
both real and perſonal eſtate, or perfonal eſtate only'; and 
where and by whom the probate thereof is to be granted; 
and proceed to ſhew how the will may be proved in com- 
mon form, or form of law, and the end and purpoſe of 
proving it either way. For proving it in common form, 
the power an executor has for compelling the ordinary to 
grant the probate, and what may obſtruct his obtaining 
the ſame; the form of the executor's gath previous to ob- 
taining it, and the expence thereof —=Taſes wherein ad- 
miniſtration muſt be granted with the will annexed, and 
the manner of thus granting it. The method of proving 
2 will in chancery.— That a will is to be regiſtered if it 
concern real eſtate, or certain chattels real in the counties 
of York and Middleſex; and the manner and form of do- 
ing it.—lIn what courts ſuits muſt be brought for proQtors 
ſees, and the manner of taxing their bills. = 


IE * a * . 


BE rox letters of adminiſtration are iſſued; an wi 
niſtrator can do nothing, yet an executor may do many 
acts before he proves the will, as heretofore: mentioned * : 
and the reaſon of this is, that an executor derives his pow- 
er from the will and not from the probate ; but the admi- 
niſtrator owes his entirely to the appointment of the ordi. 
nary. An executor, before the will be proved, may ſeize 
and "Of into his hands any of . the goods of the teſtator. 
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The Dippeſul * a Perſon's Efare, 

He may pay debts, receive debts, make acquittances arid 
releaſes of debts due to the teſtator, and take releaſes and 
acquitiances of debts owing by the teſtator; and if before 
| the will be proved, the day occur for payment upon bond 
made by or to the teſtator, payment muſt be made to ot 
by the executor, though no will be proved, upon the like 
pain of forfeiture as if the will were proved. Alſo, an ex. 
ecutor may, before probate, ſell or give away any of the 
goods or chattels of the teſtatorb. And the executor, for 
goods of the teſtator taken from him, or a treſpaſs done 
upon the leaſe land, or a diſtraining or impounding of 
goods or cattle, may maintain, before the will be proved, 
actions of diſtreſs, or replevin, or detinue ; for theſe aQ- 
ons ariſe upon the executor's own poſſeffion. But before 
the proving of a will, an executor cannot maintain a ſuit 
or action of debt, or the like; and the reaſon is, for that 
therein he muſt ſhew forth the will, proved under the ſeal 
of the ordinary. And ſo it ſeems it muſt be, if he bring 
any action for treſpaſs done, or goods taken in the teſlator's 
lifetime, fo as the t&ſtator himſelf was entitled to the aQi- 
en, and it grows not upon the executor's poſſeſſion, but 
upon the cxecutor's own contract for the teſtator's goods; 
as if the executor ſell cattle or other goods of the teſtator's 
before the will be proved, he may for the money payable 
maintain an aQion for debt before he hath proved any 
will; and in this, and the action of treſpaſs, there is no 
| neceflity of naming him executor ©. In general, an exe- 
cutor is a complete executor before probate to all purpoſes 
but bringing of actions ; ſo that he may releaſe an action, 
aſſent to a legacy, may be fued, may aliene, or qtherwiſe 
intermeddle with the goods of the teſtator d. For by ad- 
miniſtering (that is, if one do either pay debts of the teſla- 
tor, or receive debts, or make acquittances for them, ot 
demands the teftator's debts as executor, which are acts of 
OY > s as will Wy more fully . 8 
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he ſhould die and never prove the will s. 
Tux executor may, in convenient time aſter he tefta- 
tors death, enter into the houſe deſcended to the heir, for 


the removing and taking away the goods; ſo as the door. 5 


be open, or at leaſt the key be in the door; and in this 


ſeems to be underſtood of the door of each room. For, 


although the door of entrance into the hall and parlour be 
open, the executor cannot by that juſlify the breaking open 


the door of any chamber to take the goods there; but only - 


may take thoſe in the rooms. which be open. And this 
ſeems to be proved by the cafe of a cheſt with evidences 
which it is ſaid the executor may take, and put out the 


decds, delivering them to the heir, that Þ to ſay, the cheſt 


being unlocked; though a chamber or other room wirhin 


the houſe locked, is an incloſure of better reſpe& than a 


cheſt.—-If the goods be not removed within a conveni- 


ent time, the heir may diſtrain them as damage feaſant 
that is, doing damage, or treſpaſſing upon his land i. i, lie, 


a caſe of treſpaſs upon demurrer, which was, leſſee for life 
of a houſe and paſture land dies, his executors ſuffer his. 
cattle to go there for fix days after his death, and then re- 


moved them 3 and in treſpaſs juſtify for that time, aver- 
ting, that in the time of fix- days they could not procure 


any other land or place to put in the cattle z. whereupon i it 
was demurred. And whether that were a convenient time 
to remoye them, was the queſtion. And the court ſeemed 
to incline, that fix days is but a convenient time for the 


removing of their cattle ; and the law allows a convenient 


time for their removing; eſpecially it being averred they 


had not any other place to remove them unto. But fora 


fault in the plea wherein the defendant pleaded a leaſe of 
the houſe, but. not of the land, as was mentioned i in the 


declaration, it was W for the plaintiffs. 


g 1 Salk, 306, 30 . i Black, Com. 3 V. 6. : 
b Wet. Off. E 92. = Cio. Jac. 206. 


the executor hath ed and Ai pon him the whole 7+ 
adminiſtration before the probate ; and is thereby entitled 
to receive the debts due to the teſtator ; and all payments 
made to him are good, and ſhall not be defeated, dlchough 8 
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176 Tue Diſpoſal of a Perſon's Eftate, 
As the executor may receive debts, releaſe debts, and 

| do other acts before the will be proved; ſo on the other 

hand an executor may be ſued for debts of the teſtator be- 

fore the will be proved; unleſs he refuſed the executorſhip 

in due manner, ſo as adminiſtration may be granted, and 

there may be ſomebody ſuable for the teſtator's debts), 


By the ſtatute 21 Hen. VIII. c. 5. the ordinary or other 
perſon. having authority for probate of teſtaments, may 

_ convene before them perſons named executors of any tef- 
tament, to the intent to prove or refuſe the fame. And if 
the executors do not appear upon the proceſs, the ordinary 
may excommunicate them : but they may pray time to 
adviſc, and the ordinary may grant in the mean time let- 
ters ad colligendum bona defuntii; that is, to gather up the 
goods of the deceaſed m. Where a will is made and exe- 
cutors named, the ordinary, if he knows thereof, before 
he commits adminiſtration, muſt ſend out proceſs againſt 
the executors to come in and prove it; and if they do not 


come. they are to be excommunicate; but if they do come, 


and if they, nor any of them, will prove ; then, by reaſon 
of ſuch refuſal, the ordinary may eommit adminiſtration 
with the will annexed n. Refuſal muſt be by ſome act en- 
tered or recorded in the ſpiritual court, and not verbally 
or by word, and therefore muſt be done before ſome judge 
ſpiritual, and not before neighbours in the country; for 
that is not cffeQual ®.—After refuſal, and adminiſtration 
committed, the executor cannot go back to prove the will 
and aſſume the executorſhip ; but if only upon the exc- 
cutors making default to come in upon the Proceſs to 
prove the will, the adminiſtration be committed, here the 
executor may at any time after come and prove the will, 
and fo undo the adminiſtration P.—If a man make an er- 
ecutor, but this is not known, or is concealed, the ordina- 
ry may grant ee until the will be proved. 


1 Went. Off. Exec. 33. o Went. Of, Exec, 37. $wind, 

m Treatiſe of Eq. 109. ; 443. 

n How this adminiſtration is cam - p Went. Off. Exec. 
mitted, ſee page 194. * 5 4 1 Roll's A 907. 1 


2 


e 


And if the w_ be diſabled to be executor, or no execu- 
tor at all be named in the will, the ordinary may grant 


adminiſtrationt.—If adminiſtration be granted where there 


is a will and executors, although the will be concealed, the 
adminiſtration ſhall be void, if the will be hes and 
proved, as hath heretofore been ſhewn *.. | 


Ir there be but 4 one executor, and he do refaſs - or be- 


ing many, and they do all refuſe, then is the party dead 
" inteſtate, and adminiſtration is to be committed with the 
will annexed, as has juſt been mentioned, and none after 
can meddle as executors t. But where there are divers ex- 
ecutors named in the will, and ſome of them do refuſe, and 
others of them prove the teſtament; they who refuſe may 


after, at the ir pleaſure, adminiſter notwithſtanding ſuch 
refuſal before the ordinary *; as in cafe there be A, Band 
C, and A only refuſeth, and the will is proved by the others, 
there A continueth executor, notwithſtanding his refuſal ; 


for the will being proved, all the executors therein named 


ſtand and continue executors, notwithſtanding any of their 


refuſal ; and at any time 15 the lives of their com- 


panions, they may prove the will, they may pay debts, 


make releaſes, and they muſt be joined in all ſuits where 


the co-executors are plaintiffs ; 5 becauſe they are all privy 


to the will; but not where, they are defendants ; becauſe - 


the plaintiff in the action is not bound by the law to take 
notice of any but thoſe who have proved the will *. When 


the teſtament is proved by any of the ec the refu- 
ſal of the others before the ordinary 1 is void. Los; 


As to bringing of actions in the king's courts, the 1 
do not admit the executors to ſue for things in action, if 


r Swinb, 380. For making an for in theſe caſes he to whom. all | 
executor, it is not always neceſſary the reſidue is bequeathed, is thereby 
that the word executor be er preſſed; underſtood to be made executor, 
but it is ſufficient, if the teftacor's Swinb. 247. 80 
meaning do appear by other words Page 18. 47. | 
of like ſenſe or import; as if the t Went, Off, Exec. 41, 9g Co, 
teſtator ſay, I commit all my _ Rep. 37- . 3 P. Will, 2381. 
to the diſpoſition of A. B.; , 1 u Bacon's Uſe of the Law, 161. 
leave all my goods, or the refidue of w Went, Off. Exec, 42, / 
all my goods to A. B. or che like; x Swinb, 444 | 

in IN 12 they 
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they ſhe w not the teſtament duly proved under the feaſ of 


the ordinary; but always the king's courts have uſed to 
Allow the probate of any of the. executors to enable them 
All to bring actions; ſo that the probate of the teſtament 
doth not give them any intereſt or title to the things in 


action or poſſeſſion, for they have their title and intereſt 


dy the teſtament, and not by the probate z and yet with- 
out probate the judges will not allow them to bring aQi- 
ons / as executors. Where there be two executors, and 
one of them proveth the will in the name of them both, 
againſt the will of the other; this is not any adminiſtrati- 
on for him who conſented not to the probate ; but he may 
plead that he never was executor; for the probate maketh 
him not executor, if he doth not adminiſter *. 


=; there be two executors made, and one of them te- 
fuſes before the ordinary, and the other proves the will, 
and makes à will himſelf, and appoints an executor, and 


then die; in this caſe, it ſeems the executor of the exec + 


tor who proved the will alone, ſhall have the diſpoſition of 
all the eſtate, and be executor to the firſt teſtator; and the 
ſurviving extcutor ſhall not intermeddle therewith ; for 
His election B the death of his companion is gone *. 


Ir an executor die aſter he hath proved the will, 3050 
Hath by his will appointed an executor, in caſe there was 
But one executor, this executor alſo ſhall be executor to the 
firſt teſtator, as he is to the ſecond; and he ſhall have all 


the benefit, and be ſubject to all the charge, that the firſt | 


teſtator had and was ſubje& unto; and yet the goods of 


one teſtator ſhall not be ſubject to the debts of the other, 


but each of the teſtator's goods ſhall be ſubje& to the pay- 


ment of his own debts only. And if in this caſe, the ex- 


ecutor of the executor take upon him the adminiſtration 
of the goods ef the firſt teſtator, he cannot refuſe the ad- 
miniſtration of the goods of the latter; yet he may take 
- Upon him the latter, and refuſe the former. But if the ex- 


%/ͤ;ͤöÜ klvti x * 2 Shep, Touch, 445 | 


z 1 Roll's Abr. 918. 4 ed 
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Keuter refuſe to adminiſter to the firſt teftator before the 
ordinary, or die before probate of the will, and he hath 

made a teſtament, and appointed an executor thereinz m 
this caſe, it ſeems the executor of the executor ſhall not 
adminiſter th goods of the firſt teſtator, but the ordinary 
muſt grant adminiſtration thereof; unleſs the re/iduum of 
the goods, after the debts pet, were yen WY! wil to 
the firſt eee . 


5 


Is all by except of geen u truſt or 3 without 
the office of executorſhip, the executor of an executor 
ſtands, as to the points both of being, having, and doing, 
in the ſame ſtate and plight as the firſt and immediate ex- 
ecutor e. But if two be appointed executors, and the one 
makes his teſtament, herein he names his executor, and 
dies, his co-executor ſurviving ; in this caſe, the executor 
of the executor is not to be joined with the executor ſur- 
viving, neither in the execution of the will, nor in ſuits or 
actions. And if the executor of the executor have an 25 
goods or chattels in his hands which did belong to the 
teſtator, the executor of the ſame teſtator ſurviving may 
have an action againſt the executor of the executor for the 
ſame; ſor the power of the executor who died firſt was 
determined by his death, the other then ſurviving 4; ſup- 
poling, in this caſe, the ſurviving executor did not refuſe- 
in the life of his companion, in manner before mentioned. 
So, where there are two adminiſtrators, and one dies, the 
adminiftration ſurvives, as heretofore ſhe wu . Where 
two executors are made, the one making a will and exe - 
cutors, and dying, if the other die after inteſtate ; the exe- 
cutor of him who firſt died, ſhall not be executor. to the 
firſt teſtator, as he is dead inteſtate 3 becauſe the ſurviving. 
executor is ſo dead, and in him the executorſhip was-wholly 
and ſolely ſettled by the death of his fellow 1 before him ; 
and in this eaſe adminiſtration of goods not n 


b Shep. Touch, 44%. 4 edit. d gwinb. 324, 323. 
„ Went. Off. Exec. 289. e Page 6, 21. 
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Os ſhall be committed?. 5 . 0 

| FE li 
Tur intereſt. veſted in the executor may be continuel V 
2nd kept alive by the will of the ſame execptor ; ſo that tl 
the executor of A's executor, is to all intents and purpoſes i 


the executor and repreſentative of A himſelf; but the ex- 
ecutor of A's adminiſtrator, or the adminiſtrator of A* 
executor, is not the repreſentative of A. For the power 
of an executor is founded upon the ſpecial confidence and 
actual appointment af the deceaſed; and ſuch executor 
is therefore allowed to tranſmit that power to another, in 
whom he has equal confidence: but the adminiſtrator of 
A is merely the officer of the ordinary, preſeribed to him 
by act of parliament, in whom the deceaſed has repoſed 
no truſt at all; and therefore, on the death of that offi- 
cer, it reſults back to the ordinary to appoint another; or 
to commit a new adminiſtration, as hath heretofore been 
mentioned s. S0 that in theſe caſes, and whenever the 
courſe of 'repreſentation from executor to executor is in- 
terrupted by any one adminiſtration, it is neceſſary for the 
ordinary to commit adminiſtration afreſh, of the goods of 
the deceaſed not adminiſtered by the er executor ot 

| adminiſtrator - 


Tur probate of: the will, as he — to dai 
and chattels, is in ſome reſpe& neceſſary; but touching 
A any freehold of lands deviſed, it is not at all material. As 

to goods and chattels, although the executor before pro- 
bate, may receive and releaſe debts, he cannot ſue for any 

_ debts due to the teſtater i, neither can an executor or 
other perſon give a will in evidence concerning a perſonal. 
chattel without producing the probate; for this will is no 
will, until it has received a ſanction or an allowance of it 
in the ſpiritual court; for they are to judge whether it be 
2 will or not; and the temporal courts are not to ou 
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f Went. of, Bare, for, | h Black. Com. 2 V. 306. 3 
6 Page 6. | 5 1 Co. Litt, 292. 5 
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By Will and Teflament. 18 
upon it as a will till probate be made. And in an aQion 
of trovet for goods which a teſtator gave to his ſiſter in his 
life-time, brought againſt the., executor for them, who 
would have given in evidenee a former will to have ſhewn 


that he had no power to give thoſe goods; this was refy- | 
ſed, began he kd to have F produced the ee 13 


* * x 
£ * 1 


"a New we 2 may God i an idea of what an executor SI 
do before the will js proved, and hereby, and by what will 


hereafter: be ſhewn with  reſpeQ to proving. in common 


form, or form of law, the reaſons why it ſhould be proved 


may be perceived l. And now we may conſider whether 


it 1s prudent for the executor to take upon him the execu- 


tor ſhip, or to refuſe it; and here we may firſt examine by 


what means he may make himſelf liable thereunto, and 


how far he may meddle with the the teſtator's eſtate with- | 


out ſubjecting himſelf thereto ; and then what profit or 


advantage may-acerue to him, and . en or loſs 


he may aig e e ne ode THI 


* ＋ 
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He dat is . executor cannot be conpaticd to 


ſand to the will and undertake the executorſhip, unleſs he 


hath already meddled with the goods of the teſtator as ex- 
ecutor; and whereby he is not only to be compelled to 
perform the office of an executor, but alſo if he ſnould re- 
fuſe, and the ordinary commit adminiſtration unto him, 
this refuſal is void, and he ſhall be charged as executor m 

| So that if the executor named in the teſtament reſolve not 


to ſtand to the executorſhip, but to refuſe the ſame, he 


ſhould not adminiſter the goods of. the deceaſed as execu- 
tor; for having once admjniſtered as executor, he may at 


any time after be compelled to undergo the burden of an 


executor, and alſo may be ſued as executor by the credi- 


tors of the teſtator, es he cannot ſue others as 8 


| 1 Fee page 188, 189, ; 
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00h ſhall be committed? 5 


Tun tl veſted in the executor may be 88 
and kept alive hy the will of the ſame exeqntor; ſo that 
the executor of A's executor, is to all intents and purpoſes 
the executor and repreſentative of A himſelf ; but the ex- 
ecutor of. A's adminiſtrator, or the adminiſtrator of A's 
executor, is not the repreſentative of A. For the power 
of an executor is founded upon the ſpecial confidence and 
actual appointment of the deceaſed ; and ſuch executor 
is therefore allowed to tranſmit that power to another, in 
whom he has equal confidence: but the adminiſtrator of 
A is merely the officer of the ordinary, preſcribed to him 
by a& of parliament, in whom the deceaſed has repoſed 
no truſt atall; and therefore, on the death of that offi- 
cer, it reſults back to the ordinary to appoint another; or 
to commit a new adminiſtration, as hath heretofore been 
mentioneds. 80 that in theſe caſes, and whenever the 
courſe of repreſentation from executor to executor is in- 
terrupted by any one adminiſtration, it is neceſſary for the 
ordinary to commit adminiſtration afreſh, of the goods of 
the deceaſed not adminiſtered by the former executor ot 
| adminiſtrator 5 


Tux probate of the will, as ee 1 to cada 
and chattels, is in ſome reſpe& neceſſary; but touching 
any freehold of lands deviſed, it is not at all material. As 


to goods and chattels, although the executor before pro- 


bate, may receive and releaſe debts, he cannot ſue for any 
debts due to the teſtater i, neither can an executor or 


other perſon give a will in evidence concerning a perſonal 


chattel without producing the probate; for this will is no 
will, until it has received a ſanction or an allowance of it 
in the ſpiritual court; for they are to judge whether it be 
a will or not; and the temporal courts. are not to look 


f Went, Off. . ot h Black, Com. 2 V. $06, N 
8 I. 6, a 1 Co. Litt, 292. - 
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upon it as a will till probate be made. And in an action 
of trovet for goods which a teſtator gave to his ſiſter in his 
life-time, brought againſt the executor for them, who 
would have given in evidenęe a former will to have ſhewn 
that he had no power to give thoſe goods; this was refy- - 


ſed, becauſe he gy to have produces the N > 


4 


Now Nc: Me navy W an ies of what an executor MBA 
do before the will js proved, and hereby, and by what will 


hereafter be ſhewn with reſpect to proving. in common 


form, or form of law, the reaſons why it ſhould be proved 


may be perceived l. And now we may conſider whether 
it s prudent for the executor to take upon him the execu- 
torſhip, or to refuſe it; and here we may firſt examine by 


what means he may make himſelf liable thereunto, and 


how far he may meddle with the the teſtator's eſtate with- 
out ſubjecting himſelf thereto; and then what profit or 
advantage may acerue to him, and what n or loſs 
he may; ſuſtain ane b e es PEE ES 
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He 4 is wa executor cannot be competed to 
ſand to the will and undertake the executorſhip, unleſs he 


hath already meddled with the goods of the teſtator as e- 
ecutor; and whereby he is not only to be compelled to 


perform the office of an executor, but alſo if he ſhould re- 


fuſe, and the ordinary commit adminiſtration unto 3 


this refuſal is void, and he ſhall be charged as executor m 


So that if the executor named in the teſtament reſolve not | 


to ſtand: to the executorſhip, but to refuſe the ſame, he 


ſhould not adminiſter the goods of the deceaſed as execu- 


tor; for having once adminiſtered as executor, he may at 
any time after be compelled to undergo the burden of an 
executor, and alſa may be ſued as executor by the credi- 


tors of the teſtator, though he cannot ſue others as en. 


k-Viner's Abr. Executor, A. 2. „ m Swinb. 384. 
See page 188, 169, | 
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| = for that he hath * vill ier bbs wag 


Ake R8ON is wen id to adminiſter as executor, W's 24 


thereby he may be compelled to ſtand to the exerutorſkip 
When he performs thoſe acts which are propet to an exe- 
cut6r; as to pay the debts due by the teſtator, or to re- 
ceive any debts due unto the teſtator, or to give acquit- 
tances for the ſame n, ot demand the toeſtator's debts 2 
executor: all theſe be full and clear adminiſtrations as et; 
_ And if one being ſued as executor, take it upon 
and plead in bar as executor, this is an adminiſtai- 
on: The common plea to free himſelf, and to ſhe w that 
| He i not the party ſuable for the teſtator's debt, being, 
that he neither is executof, nor ever did adminiſter as ex · 


geuter v. If a man do thoſe acts which are not proper to 


an exreutor, he is not ſaid to have adminiſtered as Execu- 
tor, to the effe@ before mentioned; as to feed the catth 
of the deceaſed, left they ſhould periſh, of to take into his 
cuſtody the goods of the deceaſed, to the end they may 


be ſafe from being ſtolen or purloined, or to diſpoſe of the = 


teſtator's goods : about the funeral ; for theſe be deeds of 
charity common to every chriſtian, and not peculiar to an 
executor. Likewiſe to make an inventory of the goods of 
the deceaſed, is not to adminiſter as an executor, or to 
| deliver to the wife her convenient apparel v. 


As to the profit or advantage that may accrue to an ex · 
ecutor by taking upon him the executorſhip, we may ob- 
ſerve that, although a perſon hath not meddled with the 
goods of the teſtator, and is therefore not compellable, yet, 
If a legacy be left to him, he may be compelled to ftand 


| to the executorlhip, or elſe loſe his legacy 4 But, where | 
A creditor conſtitutes his debtor his executor, it sa "releaſe 


or diſcharge of the debt, whether the executor acts or no; 
provided there be aſſets e to pay Fe teſtator's _—_ 
as has been mentioned”. | 

a Swinb, 469. © - J Gibſoh, 469. 


o Went. Off. Exec. 41, Tr . 
P Swiab, 4742 47%. | Page 99» 
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Foul x it was a ſettled notion, if there was no te- 
fduary legatee appointed by the will, the ſurplus or ref- 
{uum devolved to the executor's own uſe, by virtue of the 
executorſhip 5 but now there is this reſtriction, that al- 
though where the executor has no legacy at all, the - 
duum ſhall in general be his own; yet, where there is 2 
ſufficiency on the face of the will (by means of a eompe- 
tent legacy, or otherwiſe) to imply that the teſtator intend- 
ed his executor ſhould not have the reſidue, the undeviſed 
ſurplus of the eſtate ſhall go to the next of kin; and if 
there be no kindred, then to the cron. 


AnD where unequal legacies have been given to exe - 
cutors, and the ae reſiduum of the teſtator's eſtate 
undiſpoſed of, the hath been adjudged to de vol ve to 
the exccutors, by virtue of their exesutorſhip, upon the 
prineigle juſt mentioned; as that there hath not appeared , 
2 ſufficiency on the face of the will to imply that the teſ- 
tator's intention was otherwiſe; and upon this principle 
the court ef chancery determined in ſavour of the execu- 
tors, in the caſe of Bowker and 5 the 
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court, and which was as follows: Frances Bang being 
poſſe ſſed of a confiderable perſonal eſtate, 3 iſt January, 
1777, made her will, and thereby gave to Thomas Fickars \ 
Hunter, gent. the ſum of 2001. and, after a great many = 
legacies to a variety of perſons, among whom were /ome ll 
of her next of kin; ſhe gaye the Rev. Fames Eaton the zl 
ſum of 50l. and after ſome charitable legacies, ſhe ap- 
pointed the ſaid Thomas Vickars Hunter and James Eaton, 
executors; but made no diſpoſition of the reſidue. The 
executors having proved the will, the next of kin filed a 
bill in the court of chancery, for an account of the reſidue 
of the teſtatrix 8 eſtate, and praying that, the cxecytor's 
having legacies, it might be diſtributed. The defendants 
(the executors) admitted aſſets more than ſufficient to pay 
debts, legacies, and funeral expences; but infiſted they 
had a right to the perſonal eſtate, there being nothing 
inconſiſtent with ſuch right in the will, or indicative of a 
contrary intention ; the Jegacies not being given to theng 
Zz executors, but by their proper names, and there being 
a great inequality between them, by which the teſtatrix 
ſhewed ſhe meant to diſpoſe of the whole, and not to die 
| inteſtate as to any part thereof This cauſe being ar, 
2 Mentioned in page 155, 16. 
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184 The Diſpoſal of 4 "Perſon's Eſtate TO, 
gued, anda varieiy of caſes cited by the counſel on l ach 


fide. By the lord chancellor in his diſcuſſion theteof: 


Here the teſtator's intention is declared in more flends; 
words than in any of the other cafes. When the teitatsr 
gives the executor part by expreſs words, and in the fame 
manner as he appoints bim executor, it ſhews his intent. 
on to be different from that expreſſed by the fact of making 
him executor.—In order to make a gift of part a bar. to 
taking the reſidue, the general gift muſt make the intent 
as clear as the other intention is from making him execu- 
tor; where it will bear another intent, it will not bar him 
from taking the reſidue. The fundamental diſtindtion 
is eſtabliſhed by laying it down that the rule, *ha? the 
executor ſhall take the reſidue, muſt prevail, unleſs there 
is an irreſiſtible inference to the contrary. If the gift of the 
legacy is qualified, it is ſufficient to prevent its barring 
the reſidue, or if it may be given for a different purpoſe. 
The gift of unequal legacies may have a different ground 
from the gift of the whole; it may in many events be 
different: for inſtance, if 100. be given to one, and Jol. 
to the other, it may be different, in caſe of de ficiency, 
from giving the one 5ol. the other nothing. The impli- 
cation is, that the teſtatrix muſt have had a different intent, 
and that muſt rebut the equity; and thetetore the bill muſt 

be diſmiſſed t; whereby the executors have the refidue ; 
and upon a re · hearing of this cauſe before the lords com- 

' miſſioners the lord chancellor's decree was affirmed. 
Ne EET 3 FFC 1 3 

- Upox the whole which hath been mentioned in regard 

of executors: taking the refidue, we may obſerve that, by 
fa the appointment of an executor veſts in him all the 
perſonal ae of the teſtator not otherwiſe diſpoſed of; but 
where ver courts of equity have ſeen on the face of the will 
_ ſufficient to convince them that the teſtator did not intend 
the executor to take the ſurplus, they have turned the ex- 
ecutors into truſtees for thoſe on whom the law would caſt 

the ſurplus in caſe of a complete inteſtacy, i. e. the next 

of kin; as where the executors are expreſsly called execu- 
tors in truſt, or where any other expreſſion occur, ſhewing 

the office only to be intended them and not the beneficial 
intereſt. And a pecuniary legacy given to a ſole executor, 
affords ſufficient argument to exclude him from the refi- 
F t Caſe of Bowker and Hunter, 1783. Brown's Cha, Rep. 328. 
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y Will and Teftament,  —i$5_ 
due; and ſo equal pecuniary legacies to two or more ſhall 
exclude them. But wherever the legacy is conſſtent with 
the intent that the executor ſhould take the whole, a court 
of equity will not difturb his legal right. And a legacy to 
one only or two or more executors: ſhall exclude neither 
from the ſurplus, becauſe the teſtator might intend to ſuch 
one a preference; the ſame rule aud reaſon hold, where 
ſeveral executors have unequal pecuniary legacies , as in 
the above mentioned caſe. The admiſſion of parol evi- 
dence in caſes of this kind we took notice of in a former 


chapter (p. 149) . e N 3 


4 . . ; * Ins Aa + TR | 8 bn 2 5% ' : 
WHERE a church. becomes void, ſcon after the teſta- * 


tor's death, as if A, patron of the church of D, grant to B 


the next avoidance, the church becomes void, A dies be- 
fore he preſents, his executor preſents, and hath the bene- 
fit of preferring his ſon or friend; and this ſhall not make 
aſſets in his hands for payment of debts, for that he could 
not-lawſully take money to preſent *. - By what has been 
mentioned towards the beginning of this chapter, and un- 
der the ſecond ſection of the ſecond chapter of the law's 
diſpoſal, the power an executor has by virtue of his execu- 
torſhip may be perceived; and in the next enſuing ſection 
the particulars of what he is intereſted in J. And, under 
a ſubſequent head, we ſhall treat on the time an executor 
has for paying legacies, and the intereſt that may be pay- 
able . é ¶ 2 8 


Axp here we may obſerve that the exccutor ſhall be al- 


lowed all reaſonable expences; as well in law-ſvits, as tor 


other, honeſt purpoſes; and this reaſonableneſs of expences 


to be ſuch, as that he may receive thereby neither profit 
nor loſs. And that one execytor ſhall not be cha, with 
the wrong or devaſtavit of his companion, and ſhall be 
no farther liable than for the aſſets that came to his hands; 
and therefore where an action was brought againſt two 
executors, and the jury found that the two and another 
were: made executors, and that the third waſted the aſſets, 
to the amount of 6oool. and died, and that only. 161. 


came to the hands of the two others; the court held that 
they ſnhould be charged for no more than the 161. for that 


it was the te ſtator's folly to truſt ſuch a perſon, which muſ 


2 f. Will, 380. Note1, 4 edit,  y Page 21428; 
1 Went. Off. Exec. 73. 2 Tage 206. 210, 
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not turn to the prejudice of the other .executors®... And 

Where an executor or adminiſtrator puts out money upon 
A real ſecurity, which at that time there was no reaſon to 
object to, and afterwards ſuch ſecurity proves bad, he ſhall 

not be accountable for the loſs v. 

Tas danger of an exccutor's ſuſtaining detriment or 
loſs by taking upon him the ezecutorſhip, will chiefly ariſe 


| , fromthe inſufficiency of the teſtator's goods and chatteh 


for ſatisfying debts and legacies; eſpecially if he is not 
_ earcfuſ'in obſerving the rules and order for paying the 


4 ſame. 


Wu v the teſtator's goods and chattels are not ſuffici- 
ent to pay his debts and legacies, there are divers wa); 
whereby an executor may endanger his own eſtate and 
ſubje ct the ſame to anſwer damages; as, 1. When he be- 
 ffows more upon the funeral of the deceaſed than is meet, 
and for which a very ſmall ſum ſeems to be allowed again{ 
creditors, as we have heretofore ſeen®: 2. When he pays 
legacies in money, or aſſents to legacies before the debts 
are paid, and hath not enough beſides to pay the debts; 
3- When 'he doth not pay the debts in that order and 
manner as herein before ſhewn ©,” but pays them firſt that 
he ſhould $a laſt, and he hath not enough to pay them 
all: 4. When he doth releaſe a debt or duty due to the 
dieeceaſed before he receives it; or, when the goods of the 
deceaſed being taken from him, he releaſes to him that 
takes them the aQion whereby he might have recovered 
them: 5. When he ſells the goods of the deceaſed much 
under value, eſpecially if it be with covin; as, to his near 
friends, to his own uſe, to have money under hand, or 
the like; but otherwiſe to ſell them under value, eſpeci- 
ally when he cannot conveniently make more of them, is 
no waſte. All thoſe, and ſuch like acts as theſe, are ſaid 
to be a waſte in an executor or adminiſtrator; and being 
diſcovered againſt him by return of the ſheriff, it will pro- 
duce this effect, to make the executor or adminiſtrator 
chargeable for ſo much as he hath miſemployed and 
waited de boni propriis, i. e. of his own proper goods: ſo 


2 2 Bac, Abr. 395, The rule at puts it in the hands of his companir 
law is, where one executor takes the on; and herewith the court of chat» 
teftator's money, but of his own cery agrees, as ſee in page 187, 
"emthority, his companion ſhall not b 1 P. Will 44. 
be charged; but otherwiſe it is if he c Page 51, 52, 
by any act, which ſhews he had it d Page 31. 60. | 
in his power to ſecure the money, e "that 
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that any creditor may charge him for the debt due to him 
from the teſtator, as for his own proper debt, and for ſo 
much the execution ſhall be made againft him upon his 
own body, lands, and goods: and yet ſo as one executor. 
or adminiſtrator ſhall. not be charged for the waſte of an- 
other; for if there be many exeeutors, and one of them 
only doth commit the waſte, he only ſhall be-puniſhed for 
the waſte®. But where two executors join in an acquit- 
tance, but only one receives the money, both are charge- 
able for it as to creditors, who are to have the utmoſt be- 
nefit of the law; but the actual receiver, it is ſaid, is only 


chargeable as to legatces or perſons claiming under giſtrj- _ 


bution b. 8 ' 


Tun being premiſed, the executor may conſider the 
teſtator's circumſtances, and whether it is prudent to take 
upon him the executorſhi , or to refuſe : and now we may 

juſt take notice of the will which concerns both real and 
perſonal eſtate, or perſonal eſtate only, and of where, and 

y whom, the probate thereof is to be granted; and pro- 1 
ceed to ſhew how the will may be proved in common 7 
form, or form of law; and the end and purpoſe of proving 
it either way. For proving in common form, the power 
an executor hath for compelling the ordinary to grant the 
probate, and what may obſtruct his obtaining the ſame ; 
the form of the exccutor's oath previous to obtaining it; 
and the expence thetedbh © 


Tut will which concerns both real and perſonal eſtate 
ought to be proved in the ſpiritual court, as in caſe it 
concerned perſonal eſtatę alone ©; but when it concerns 4M 
only real elke, it ought not to be proved in the ſpiritual 


2 Shep. Tonch. 4 edit. 463, 464. of one executor, money gets into the 
_ b x Salk, 318. la the cafe of hands of his ON they ball 
Sadler and Hobbs, July 1786, the bcth be anſwersble; and from the 
queſtion being, whether an executor circumſtances of this caſe, as that 

vieg joinen in drawing two bille the party ſuffered the money to be 
of exchange for 70001, became there out for a very long time ( viz. 7 
by aoſwerable to a legatee in reſpeft years) in the hands of a | 

that money; although be had de- and neglected co call it in, natwith- 
ver received any part thereof; Lord ftanding the party intereſted in the 
chancellor Thurlow ſaid, that « cre- fuod was an infant: in ſuch a ceſe 
ditor ſhell have a right to charge an as this he is clearly chaigeable, viz. 
executor, and a legatee not, ſeemed with a moiety-of hs 7eool. ® Bro, 
PE 
Joramip t to be e & Cro, Car, 396, 
where by an sc or 807 :p 
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court, as before · mentioned dJ. Where and before whom 
the probate of the will is to be granted, having been 


ſhewn ©, we need ſay no more here concerning it. 


Tux manner and form of proving teſtaments is of two 


forts; the one is called the vulgar or common form; the 


other is termed the ſolemn form, or form of law k. If let. 
ters teſtamentary are granted to the party who exhibits the 


will merely on his bath, by ſwearing that he believeth it 


to be the laſt will of the deceaſed; this is called proving it 
in common form s: and where there is no controverſy or 


diſpute touching the will, there the fingle cath of the exe- 


cutor alone is ſufficient for this purpoſe b. Where the tel. 
tament is to be proved in form of Jaw, it is requiſite that 


ſuch perſons as have intereſt, as the widow and next of kin 


to the deceaſed, to whom the adminiſtration of his goods 


-ought to be committed if he had died inteſtate,” be cited, 
2 5 


preſent at the probation and approbation of the tef- 


tament; in whoſe preſence it is to be exhibited to the 


judge, and petition to be made by the party who prefers 


the will, and enacted for the receiving, ſwearing, and er- 
amining the witneſſes upon the ſame, and for the publiſh. 


mg or confirming thereof; whereupon witneſſes: are te- 


ceived and ſworn accordingly,” and are examined every 
one of them ſecretly and ſeverally, not only upon the al- 
le gation or articles made by the party producing them, but 


alſo upon interrogations miniſtered -by the adverſe party, 
and their depoſitions committed to writing: afterwards 


the ſaine are publiſhed ; and in caſe the proof be ſuffici- 


ent, the judge, by his ſentence or decree, pronounces fer 


the validity of the teſtament i. - 


Tx difference of form in proving the will, works this 


- diverſity of effect, viz. that the executor of the will proved 
in the abſence of them who have intereſt, may be com- 
pelled to prove the ſame again in dye form of law; and 
if the witneſſes be dead in the mean time, it may endan- 
ger the whole teſtament; eſpecially if 10 years be not 


paſſed fince the probation, whereby neceſſary ſolemnities 


are preſumed to have been obſerved: whereas the teſta- 


d Page 172. v Co dolpb. 68. If che will is not 
e Page 6-13. Aauly executed,” other proof is requi- 
f Swiab, 443. ite, as ſee in the latter part of our 


6 2 Nelſ. Abr. 130r. explanation. 
Pp” | i Swinb, 448, 449: 13 
h ment 
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n Will and Jeftament, 169 
ment being ond. in form af law, the executor is not fo 
be compelled to prove the ſame any more; and although 
all the witneſſes afterwards be dead, the teſtament doth (till 


retains its full force &; but it is probable that this word zen 


in figures may have been ' miſtaken for thirty; for Dr. 


Godolphin © ws; the will being proved only in common 
queſtioned at any time within thirty years 
next after, by common opinion, before it work preſcrip= 
THr1s proving of the will in ſolemn form, is commonly - 
at the inſtance of ſome perſon who defireth to invalidate 
the ſame; in which caſe, his proctor, at the time of exhi- 
biting the will, ought to accept the contents thereof ſo far 
forth as it maketh for the benefit of his elient ; otherwiſe, 
if any legacy is given to him in the will, he ſhall loſe it 
for his general impugning the will n. If the parties inter- 
eſted do not call the executor to prove the will in ſolemn 
form, the executor himſelf may call it to be thus proved; 
and where au executor hath the greateſt part of the goods 
of the deceaſed bequeathed unto himſelf, and is'in doubt 
whether, after the witneſſes be dead, that the wife or chil» 
dren, or other kindred of the deceaſed, will conteſt the 
validity of the will, he may cite them in ſpecial, and all 
others pretending intereſt in general (as is the uſual prac- 
tice), to ſee the will proved by the witneſſes; which being 
done, the will ſhall not be ſet aſide afterwards (provid 


. there hath been no irregularity in the proceſs), when the 


witneſſes are dead u. 

Wur x the will is proved either in common form, or. 
in form of law, the original muſt be depoſited in the regiſ- 
try of the ordinary, and a copy thereof in parchment is 
made out under the ſeal of the ordinary, and delivered to 
the executor, together with a certificate of its having been 
amps before him; all which together is ſtyled the pro- 

t ; 35 N „ 


. 


Fon proving the will in common form, it has juſt been 
mentioned P, that the ſingle oath of the executor alone is 
ſufficient for this purpoſe ; and if no ſuit is depending in 
the temporal courts concerning the will, an executor, in 
k Swind, 449. nu rOught, 24. ; 


* 


| Godolph. 62. | : we o Black, Corn, 2 v. 308. 
m 1 Ought. 21. 2 p Page 188. 5 
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caſe of being refuſed, may have a writ of mandamms to 


compel the orſtinary to grant probate thereof : but if the 
validity of the will is conteſted in the eccleſiaſtical coun, 
it is a ſufficient anſwer by the ordinary to a writ of man- 
damus, to return, that a ſuit is depending before him, and 
not yet determined 4. A teſtator having thought the exe- 
cutor appointed a proper. perſon to be entruſted with his 
affairs, the ordinary cannot adjudge him diſab'ed or.inca. 
pable, neither can he inſiſt upon ſecurity from the exec- 
tor, as the teſtator hath thought him able and qualified”: 
yet if an executor becomes non compos, or ay it 18 uſually 
termed, non compos mentis, which is, where a perſon is not 
of found mind, memory, and underſtanding ; then the 
ſpiritual court may commit adminiſtration . If the exc- 
cutor becomes bankrupt, it is ſaid the ordinary cannot 


grant adminiſtration to another *: yet the court of chan- 


cery, where an executor is conſidered as a truſtee, if he 
becomes inſolvent, will oblige him to give ſecurity before 
he enters upon the truſt : ſo in ſome caſes, after he has 
taken upon him the executorſhip, he may be compelled 
- to give ſecurity for paying a legacy» as we ſhall ſee under 
a ſubſequent head 7. 
Tux executor's oath, previous to . the probate 
is uſually in this form: You ſhall ſwear, that you be- 
<c lieve this to be the true laſt will and teſtament of A. B. 
* deceaſed: that you will pay all the debts and legacies 
«© of the deceaſed, as far as the goods ſhall extend, and 
e the law ſhall bind you; and that you will exhibit a true, 
* full, and perfect inventory of all and every the goods, 
rights, and credits of the deceaſed, DEE 
tand true account, into the regiſtry of the . court of 
„, when you ſhall be lawfully called thereunto *. 
You alſo ſwear, that you believe the whole of the goods, 
chattels and credits, of or belonging to the ſaid A B, at 
the time of his death, did not in value exceed the ſum of 


J. oh So help you God. ” 
' Burr, Manef, 4498. u 2 New Abr, 377. 
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| Beron® an'executor applies for proving the will, it is 
adviſable for him to make an inventory, and that whether 
the ſame is required to be turned into the ordinary or not; 
for unleſs an inventory or a calculation of the value of the 
deceaſed's goods, chattels, and credits, be made, the exe - 
cutor cannot be prepared to take the oath required, which 
has been mentioned with reſpe@to an adminiſtrator's oath z 
and likewiſe ſome other reaſons why the inventory ſhould 
be made, and the manner and form of making it ſhewn J. 
And what was paid as for the fees and expence of proving. 
the will, bas been treated on * : but in theſe fees an in- 
creaſe has appeared ſinee the Ratute 23 Geo. III. yet how 
far it will be allowed in an execntor's or adminiſtrators 
account, by the temporal courts, cannot be determined, 
no caſe having come befpre either of the courts relative 
thereto ſince the ſtatme took effect, as I conceive ; where- 
fore ſhall omit ſaying any more concerning it, otherwiſe 
than by obſerving it to be a matter of much leſs moment 
than the expence of à ſuit or conteſt in the ecclefiaſticat 
court; the coſt whereof being ſometimes very confider- 
able, 1 ſhall hereafter, as was propoſed, ſhew in what 
court ſuits muſt be brought for proctor's fees, and the 
manner of taxing their bills; and at preſent proceed briefly 
to point out what the fees and expence of proving wills 
and taking of adminiſtrations now amount to, purſuant to 
what I have lately learned by a minute enquiry from ſome 
of the moſt eminent praQ'tioners in Doctors Commons; 
and thereby the reader may perceive what he is to pay for 
proving the will in common form , and for. letters of ad- 


miniſtration, provided there is no oppoſition, as heretofore 


mentiened®; and that the will have the names of two 
witneſſes ſubſcribed thereto b, and it be very ſhort, as not 
exceeding three or four ſheets, each whereof containing 
juſt ninety words. If the will contain more than three or 
four of thoſe ſheets, the expence will be TING" about 

two ſhillings for every ſuch ſheet. | . 


y Page 37---42, See more con- à Page 17. 
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2 Page 16, 17. | Page 154, T 
HE 


192 The Diſpoſal of a Perſon's Eftate, 
Tux fees and expences alluded to may be ae n 


z 
| | 

1 

; 

Þ 

T x 


23 PER 


| 0 ola following b es 6 hc gt 1 tobe 
p Wee - EE 3 8 5 wy . 
3 here hs Naas « of the Form. | N a. ir 
| E Cn f  I0000 00944 yr CommlBan 6 
# | 7 ens, of © - common'F$epþ ? ß. a nd noe +, cf, 5 
8 . cat“ or 4 4 fl-in or 1 . ſt 
* f in the 25 8 Ser- AIadminiſtra- Adam 
| ' : „% Probates, 7 tions.” * Probates. f raj h 
| i — — * 1 r v —— 82 : - 
= L. Under 5 o 7 00 14 & © 14 0 n 
4 F, and under 20,| 0-. 0.15 ,0 AS 1 6 0 v 
h 20, and under 40, 1 6, 116 2 10 c 
40, and under 60, FF 
vi reſpect to all other e e 
Perſons where the Value . 74 f 
of the Goods, Ke. i N 3 { 
Under 55 o 9 18 0 t 
hack under 6, 1452 19 $ r 
6, and under 20,1 44 9: i 8 0 | 
i nf a 20, and under 40, 2 4 1 t 
[ = 40, and under 100, 2 13 18 6 t 
100, and under 300, 2:0) 11 10 2 
Zoo, and under 600, 7 18 18 4 
Goo, and under 1 000, 81 of 1 
1000, or upwards, oO. 5 
F 75 n F : ; ; * | 8 3 ö | « 
HA ING finiſhed our laſt propoſitions, we come now 
7 5 | . 20 8 ' £ 
to conſider in what caſes adminiſtration muſt be granted : 
with the will annexed ; 5 or, as it is commonly termed, ad- f 
miniſtration cum teſlamento anne xo, and the manner of thus b 
granting it. | 
Tuis Sade is granted in divers ets Aer 6 
there is a will, as it may be durante minore etate; durante 
= abſentia ; or pendente lite, and on other occaſions which " 
_- Ve ſhall mention. Adminiſtration durante mino#e' etate, | 


is that which is to be granted during the minority of an 
infant, who, although he may be appointed executor, can- 


| ® The method of obtaining adminiſtration, or proving a will by commiſ- 
N is — 18 towards the end of the explanation preceding the content: 
is wot 


not adminlſter until he arrives at the age of ſeventeen, till 
which time the ordinary may grant adminiſtration with 
the will annexed, and as it is held to whom he thinks fit©; 
in like manner as where there is no teſtament, he may 


grant it till the infant attains his full age 4: yet if admini- 


ration is granted during the minority of divers executors, 
he that comes firſt of age ſhall prove the will, and the ad- 
miniſtration ceaſes ©; likewiſe if there be two executors, 
one of the age of ſeventeen, and the other under, admi- 
niſtration during the minority of him that is under age is 
void; becauſe he that is of the age of ſeventcen may exe- 
cute ie Ta 8 pr 


-» 


 ApmtnisTRATION durante abſentia, or during ab- 
ſence, as when the executor may be beyond ſea; this ad- 
miniſtration ſeems to ſtand upon much the ſame reaſon an 
the adminiſtration durante minore ætate; it being neceſla- 
ry in both caſes that there ſhould be ſome perſon to manage 
the eſtate of the deceaſed; and therefore it has been held 
to be grantable by law s; and the ordinary may grant it, 
as he may letters of adminiſtration, where there is no will, 
and the next of kin be beyond fea. 9 © 


LikEWISE the ordinary may grant adminiſtration pen- 
dente lite, that is, pending a ſuit: ſo where there is no 
controverſy, he may grant adminiſtration until the execu» 
tor comes in, which, as well as the adminiſtration durante 
abſentia juſt mentioned, do fall of courfe as ſoon as the 
conſideration ceaſes upon which they were firſt granted b. 


Ir the teſtator makes his will, without naming any exe- 
cutor, or if he names incapable perſons, or if the execu- 
tors named refuſe to act; in either of theſe caſes the ordi- 
nary muſt grant adminiſtration with the teſtament annexed 
to ſome other perſon i: and when the adminiſtration is 


c Godolph, 102, 5 Co. Rep, 29. g Caſe of Clare ond 
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thus granted, the duty of the adminiſtrator is very link 
different from that of an executor, he being to ade to 


= the teſtament as heretofore mentioned k. For obtaining 


adminiſtration with the will annexed, the will of the de. 
ceaſed muſt be proved either in common form or form of 
law!, in like manner as was lately ſhe wn with reſpect to 
the execator's proving it; and which the will is ſo proved, 


the original muſt be depoſited in the regiſtry of the ordi. 


nary, and a copy thereof in parchment is made out under 
the ſeal of the ordinary, and delivered to the adminiſtra- 


tor, together with a certificate of its having been prove 


before him m; in like manner as when the will is proved 
by the executor, notwithſtanding it is called adminiſtrati- 
on cum teſtamento * or adminiſtration with the mal 
annexed. | 


Tn vs 1 1 25 proceeded, we come now to treat on the 


5 method of proving a will in Chaneery 5 5 and from thence 


we ſhall proceed with regiſtering a will. 


Wurxx real eſtate is deviſed by will from the heir a 
law, and there is no oceaſon or opportunity te prove or- 


<ſtabliſh the fame at law, it is often neceſſary to prove 


| fuch will in chancery, to perpetuate the teſtimony thereof: 


the way to do which, is to exhibit a bill againſt the heir 


: at law, and to ſet forth the will verbatim therein, ſuggeſ⸗ 


ting that the heir is inclined to diſpute its validity; and 
then the defendant having anſwered, they proceed to iſſue 


as in other caſes, and examine the witneſſes to the willy 
or prove their hands if they are dead. The will (if the 


witneſſes are examined in town) muſt alſo be left to be 
examined in the examiner's office 5 which done, and 


publication paſſed, the cauſe is at an end, an order or rules 
being firſt obtained for publication: and the defendant, 
who is the heir at law, and examines no witneſſes touch- 
ing the validity of the will, may give notice of motion 
for the plaintiff to pay him his coſts to be taxed by a wal | 


mi Ibid, : 


ter, 


nern 7 
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ter, which the court. uſually orders a. This i 18 what i 13 
uſually meant by ptoving a will in chaneery, which might 
be adviſable to do while the witneſſes to the will are live 
ing; for in this, as well as in other caſes "harms A bill may 
be filed for perpetuating the teſtimopy of witneſſes, it mn 
be that a man's antagoniſt only waits till the death 
ſome of them to begin his ſuit, when bene! have a mow 
favourable opportunity. _- 5 


As to regiſtering wills ; by an Natutes, Adds hl | 
wills that affe ct rea} eſtates; and certain chattels real, 1 in 
the counties of York and Middleſex, are required to be , 
regiſtered 3 which regiſtering hath no alluſion to that in 
the eccleſiaſtical courts, but is quite a diſtinct thing; and 
it being a matter with which many may be unacquainted, | 
| ſhall here mention the ſeveral ſtatutes by which the ſame 
is ordained, and make ſome obſeryations vith 1 to 


effectuating a 4 complete regiſtry. Ng 4 


By the ſtatute 2 & 3 Ann. c. 11e That a 
memorial of all wills and deviſes in writing, whereby any 
honours, manors, lands, tenements, and hereditaments, 
within the Weſt-Riding of the county of Fork, may be any 
way affected in law or equity, may, at the election of the 
party or parties concerned, be regiſtered in ſuch manner 
as by the ſaid act is dire cted: and every deviſe by will of 
the manors, lands, tenements, or hereditaments, or any 
part thereof, contained in any memorial ſo regiſtered as „5 
aforeſaid, that ſhall be made and publiſhed after the regiſ- ; | 
teting of ſuch memorial, ſhall be adjudged Fraudulent and _ 
void againſt any ſubſequent purchaſer or mortgagee for 

valuable confiderations unleſs a memorial of ſuch will be 

regiſtered as aforeſaid. That every ſuch will, or probate 

of the ſame, of which ſuch memorial is to be regiſtered, 

Mall be produced to the regiſter at the time of entering 

ſuch memorial, and oath made that the memorial was du- 

ly igned . and the regiſter ſhall n. a cer- 


A 1 Hartifon' s Cha, Prac. *. 
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tificate on ſuch will or probate thereof, and mention the 


day, hour, and time on which ſuch memorial is entered, 


: exprefling alſo in what book, page, and number the ſame 
is entered; and the regiſter ſhall fign the certificate ſo in- 
dorſed ; which ſhall be allowed as evidence of ſuch regiſ- | 


tries in all courts of record. And a memorial of ſuch 


wills as ſhall be made or publiſhed in London, or in any | 


other place, not within forty miles of the Weſt-Riding, 
which may affect lands in the Weſt-Riding, ſhall be te- 
: giſtered, in caſe an affidavit (wherein one of the witneſſes 
to the memorial of ſuch will ſhall ſwear, that he ſay 
the memorial ſigned and ſealed, before any one of the 
judges at Meſiminſter, or a maſter in chancery) be brought 
with the memorial to the regiſter; which affidavit ſhall 
be a ſofficient authority to the regiſter to give a certificate 
of the regiſtering ſuch memorial ; and the certificate fign- 
ed by the regiſter ſhall be evidence of the regiſtry.— 
That memorials of wills rggiſtered within fix months after 


the death of the deviſor dying within England, Wales and 


Berwick, or within three years after the death of every 
deviſor dying upon or beyond the ſeas, ſhall be effeQual. 
And in caſe the perſons intereſted in the lands deviſed by 
_ reaſon of the conteſting ſuch will, or other inevitable dif- 
ſiculty, without their wilful negleR, ſhall be diſabled to ex · 
hibit a memorial within the times limited; in ſuch caſe 
the regiſtry of the memorial within fix months after their 
| attainment of ſuch will, or a probate thereof, or removal 
of the. inen, ſkall be en 


By ae Aon, e. bs it is e That a a memo- 


tial and regiſtry ſhall be made of all wills which affect any 


lands or tenements in the EAAH Riding of the county of 
Vork. And by ſtatute 7 Ann. c. 20. a memorial and re- 
giſtry is to be made of all wills whereby lands are affected 
in the county of Middleſex, in like manner as in the Weſt 
and Eaſt Ridings of Yorkſhire. But neither of thoſe three 
ſtatutes extends to copyhold eſtates, or to any leaſes at 2 

rachyents or to any leaſes not exceeding twenty-one years, 
| | where 


a. as ets ov. a A af 
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where the aQual poſſeſſion goeth along with the leaſe; 
and in the ſtatute of 7 Ann. there is a reſervation as to the 
chambers in gerjeant's inn, the inns of court, and the inns 
of chancery, to which this act does not extend. By ſta- 
tute 8 Geo. II. c. 6. a regiſtry is to be of all wills affecting 


this ſtatute does not extend to copyhold eſtates, or to ſuch 
| leaſes as Joſt before mentioned. | 


To eſfectuate a a complete 1 it is neceſſary that 
the memorial be on vellum or parchment, which need not 


morial is to contain, 1. The name of the teſtator and his 


The date of the will. 3. The premiſes, or what is men- 
tioned in the will relative to the real eſtate or chattels real 
deviſed thereby, which are to be deſcribed verbatim as in 
the will. 4. The names and additions of the witneſſes, 
viz. their ſeveral occupations and places of abode.— 
The memorial muſt be figned and ſealed by one of the 
deviſees, his guardians, or truſtees ; and then atteſted. by 


and the will, or the probate, or an office-copy thereof 
(cither of which is ſufficient), to the regiſter-office (which 
for the Weſt-Riding of the county of York, is at Wake- 
field; for the Eaſt-Riding, at Beverley ; ; for the county 


am LW LTE 


copy, on which the certificate of the regiſtry is indorſed, 
as directed by the ſtatute, and that frequently within four 


9 


. lands in the North- Riding of the county of York, But 


be ſtamped, as neither of the acts require it. The me- 5 


addition, .viz. the place of his abode and occupation. 2. 


two witneſſes who ſaw the ſame ſigned and ſealed: aſter- 
wards one of the two witneſſes goes with the memorial 


of Middleſex, in Bell-yard, Care y- ſtreet, London; and 
for the North-Riding, at Vork); and at the office where 
the ſame is to be regiſtered makes an oath. (unleſs an afſi - 
davit hath been made before a judge or maſter'in chan- 
cery, as before mentioned) that he ſaw the memorial 
ſigned and ſealed; and, the oath being ſo made, he leaves 
the memorial, together with the will, probate, or office - 


or ſive days after; wh when the will, probate, or * 


2% 
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is fetched, and the regiſter paid his tee for regiſtering TED 
The form of the memorial is as follows: 21 


A Mz MoriAL to be regiſtered purine a of 


parliament made for regiſtering deeds, &c. within the 


Lie ft Zaft, or North-Riding of the county of York, 


or the county of Middlgſar, as may he the caſe]. | 


TE probate of the laſt will and teſtament of A. B. of 
— bearing date the — day of — and concerning 


witrieſſed D. of; BF. of and G. H. 
of =, And this memorial is required to be regiſtered 
purſuant to the above mentioned act, by me J. K. one of 
the deviſces in the ſaid will mentioned: As wyrNess my 
hand and ſeal this day of in the year of our 
WAY * 
Browns ane en TORN KEMP. 7 
in the preſence of _ 
CuarLEs Dun. 

Luxx Mirronn. 


All [ere no the wards of the will] which faid will is 


F OR regiſtering deeds the form of 2 l » varies 
very little from that uſed for a will; but I ſhall omit men- 
tioning any more hete with reſpect to deeds, as being for- 
eign to this ſubject, ant! ſhall now Proceed to what was 

propoſed in reſpeR to proctors fees, and ning; their bills, 
and therewith conclude this chapter. 3 


IN divers caſes it hath been held, that proctors AE are 
Not ſuable for in the ecclefiaſtical-court, but may be ſucd 
in the temporal courts q from whence a prohibition 


may be had to ſtop proceeding in the ecclefiaſtical court, if | 


Juit ſhould be there commenced n. Upon proper applica» 
tion, as by petition from any ſuitor, or perlon that ſues, in 
the eccleſiaſtical court, the judge thereof has an undoubt- 

| ed right to tax the. proctor's bill. The method of doing it, 
as uſually practiſed, is, for the judge to refer it to the re · 


Eiter, directing the reſpective parties t to attend him if thaß 


think 
9 
e 
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1 wil and dle. ; 
think " one to make his exceptions, and the other to 
juſtify the ſeveral articles or items of his bill; and the re- 
giſter to make his report to the judge, yho thereupon pro- 


ceeds to tax the bill. If the regiſter ha any doubt, the a - 
ſaſtance of the other proctors may be required. The fees 


alledged to be given to counſel, if denied by the client, as 


alſo his demand for any unuſual or extraordinary articles 
which do not appear from the proceedings in the cauſe, 
muſt be cleared up to the ſatisfaction of the judge „either 
by the proctor's oath (if he voluntarily offers it, and there 
be no affidavit to the contrary), or by receipts and vouch - 
ers from thoſe to whom the money is alledged to be paid | 
or by producing letters and orders from e 5 


cen v. 


Of Rn and ſuch Adminiſtrators who * 1 


 Mdminifiration granted with the wil annexed. 


T HE office and duty of thoſe i who have 
the adminiſtration granted with the will annexed, be - 
ing, as we have ſeen in ſeveral parts of this work, very lit · 
tle different from that of executors, we ſhall now take a 
view of both, as with reſpe& to their power and what they 
are intereſted in; their getting in the deceaſed's effects: 


and what ſhall be aſſets in their hands to make them : 


chargeable; their office and duty in paying debts and le« 
gacics. And as to debts, we ſhall here take notice of ſuch 
as are barred by the ſtatute of limitations, and of ſome. 
that are to be paid with intereſt: and then of legacies; 
and when the ſame art to be paid; and what intereſt ſhall . 
be allowed thereon, Likewiſe what executors and admi- 
niſtrators are to obſerve before they pay legacies ; and 
with reſpe& to paying infants and married women. In 
what courts legacies are to be ſued for; and caſes in which 
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ſecurity may be required for paying the ſame; of legacies 
and bequeſts to charitable uſes. But as ſome of thoſe par- 
ticulars have been diſcuſſed in the former part of this work, 
we ſhall now have occaſion only to take a curſory view 


77 of, and make a little addition to what has heretofore 


been mentioned; but with reſpe ct to legacies, which ve 


have hitherto ſearce touched upon, thoſe will here require 
8a diſcuffion, as they ſhall have, after ſome notice has been 


ners of the other particulars. 


Wirn reſpect to the power an eee bath bß 
virtue of adminiſtration obtained from the ordinary ; this 
being very nearly allied to that of an executor, except in 


2 few particular inſtances wherein the executor differs from 


an adminiſtrator, we need here only re refer the reader to the 
firſt ſe ction of the ſecond chapter of the Law's Diſpoſals; 
and to what has been mentioned under the head of pro- 


5 ving the will b, for a diſcovery both of the executor's and 


* 


adminiſtrator's power. And as what the adminiſtrator is 
intereſted in hath been treated on, and being the ſame 


with what an executor, as ſuch, has intereſt in, we may 


refer to the ſecond ſection of the laſt mentioned chapters, 


and to what has heretofore been mentioned d, for a diſco- 
very both of what. an executor and adm Liar is inter- 
eſted in. And as to getting in the deccaſcd's effects, and 
what ſhall be aſſets in the adminiſtrator's hands to make 
him chargeable ; this likewiſe having been treated on*, 
as well as his office and duty in paying debts f; and being 


| like applicable to an executor, we ſhall now make ſome 
addition to what has been mentioned with reſpeR to aſ- 


ſets, as where any real eſtate is deviſed for paying debts, 
and where the ſame is mortgaged, or charged with the 
payment of a ſum of money at the time, or before it was 
deviſed ; that thereby may be ſeen what an executor or 
adminiſtrator may have for paying the teſtator's debts and 


2 Page 20. | d Page 3 156. 165. 175. 
b Page 173. e Page 43. 
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es legagies with, beſides what has been mentioned 8. So 

r- like wiſe, we ſhall make ſome addition to what was menti- 

k oned with reſpe& to debts, as concerning thoſe that may 

A be barred by the ſtatute of limitations, and "debts to be 

| paid with intereſt. N 7 
ſe. | ot . | 4 Is . 
ſe Wurxx any real eſtate is deviſed for paying debts, we 

ie may obſerve the general rule is, that the perſonal eſtate 
n ſhall be firſt eharged with the payment of debts and 985 
? cies; and the teſtator cannot exempt it from being lia 


to his debts, as againft creditors; but as between heir and 
y executor, he may charge them upon his real eſtate, which 
is not primarily liable, and diſcharge the perſonal eſtate : 
but, although there are ſeveral ways by which a man may 
ive his real eſtate for payment of his debts, yet if there 
n not in the will, either expreſs words, or a manifeſt in- 
tent of the teſtator to diſcharge the perſonal eſtate, it ſhall 
be firſt liable b. And in all caſes it ſhall be applied in diſ- 
#hharge of the teſtator's perſonal debt, or general legacy, 
-unleſs he be by expreſs words or manifeſt intention exempt - 


it i. 

Ir a man deviſe real eſtate to be ſold by one ſor pay- 
ment of his debts and legacies, and make the ſame perſon 
his executor, and die; the money made by ſuch perſon 
upon the ſale of the eſtate, ſhall be aſſets in his hands, and 
conſequently liable to the payment of the teſtator's debts 
and legacies *,—W here real eſtate is deviſed to one for 
life, with remainder' to another in fee, and the eſtate is 

charged with the payment of a ſum of money, either by a 
former deviſe, rent-charge or mortgage, the tenant for life «- 
"ſhall contribute and pay a proportionable part of ſuch ſuml; 
as where the real eſtate was deviſed in the manner juſt . 
mentioned, and being mortgaged for a certain ſum, it wad 
decreed that the tenant for life ſhould contribute one-third, 
and he in remainder two-thirds, to redeem m; notwith- 
ſtanding in this caſe it was obſerved, that the teſtator had 
left aſſets ſufficient to pay the debts; which the remainder 
man prayed might go to the payment of the mortgage, as 
it would, in caſc the eſtate had not been deviſed, but had 


$ Page 45---50. 2 Kolbe Abr. 920. | 
1 Wilſon Rep. $4, 1 Cafe of Hayes and Hayes,. 
1 8 Mayer, Cha. Ca. 423. ut 
- Brown's ep. 184. 1 m Caſe of Corniſh and Mew, 1 
| F. Will. 394, Note 1. Py aa Cha. Cu. £71, 1 1 INvY 
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2 The Diſpoſal of a Perſai's Bee, 


deſcended to the heir at law, as herctofore ſhewn in page 


93, where we mentioned that perſonal eſtate muſt go in 


e re real; but if A, ſeiſed in fee, mortgages 


his la leaving B his ſon and heir, and B dies leaving 
C his heir, B's perſonal eſtate ſhall not be applied to pay 
this mortgage, beeauſe it was not B's debt; fo though the 
mortgage being transferred in B's time, B covenants to 
pay the money, yet the debt not being originally the debt 
of B his covenant is only a ſurety, and the layd the origi- 


er, which Cobatl cholufoue-cale ith/ahe bunkes. 


And a teſtator may ſo exerapt his perſonal eſtate, as that 
although a perſonal debt be ſecured by mortgage, the real 
eſtate ſhall anſwer its and lands ſubject to, or deviſed for 


payment of debts, may be liable to diſcharge mortgaged | 


lands either deſcended or deviſed®. 


By this it may be perceived, that an executor might 
have more in his hens for diſcharging debts, than was 
mentioned in the former part of this work; and with reſ- 
pect to legacies, which remain to be conſidered, thoſe claim 
the next regard; and after the debts are all diſcharged, 
muſt be paid by the executor, ſo far as his aſſets will ex- 
tend: and here he is not allowed to give himſelf the pre- 
ference® by retaining, as in the caſe of debts . But before 
we enter on the diſcuſſion of legacies, we ſhall advert to 
what was propoſed with reſpect to debts barred by the ſla- 
tute of limitations, and debts to be paid with intereſt. 


By ſtatute 21 Ja. I. c. 16. commonly called the ſtatute 
of limitations, petſons are barred of actions for debts due 
on ſimple contract, or for arrears of rent, and of actions 

that may be had for ſome other purpoſes; unleſs the ſame 


be brought within ſix P em, after the cauſe thereof com- 
menced, or after the 


ebts or rent became due: but in 
this act there are exceptions with reſpect to infants, per- 
ſons beyond ſea, and ſome others. - And there are means 


by which the bar of the action may be ſaved, and the debt 
revived; as it is clearly agreed, as if after fix years the 


un P. Will, 294. Note 1. 4 chat the perſona] eſtate ſhould not 
Ibid. 664. Note 1, 4 edit. lu the exonerate the real from payment of 
caſe of Tweddle and Tweddle, 1787 the mortgage debt. 2 Bro. Cha. 
where, a man purchaſed an eſtate Rep. 101, 3 Ibid, 152, 1 
ſubject to à mortgage, and covenant- o Black, Com. 2 V. 112, 
ed with the mortzsgor to diſcharge p Mentioned page $7, 

the morigage, it was determined IP eg 2 
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debtor acknowledges the debt, and promiſes payment 


the of, that this revives it and brings it out of the ſtatute 3 


as if a debtor by promiſſory note, or ſimple contract, pro- 


miſes within fix years of the action brought, that he will 


pay the debt; though this was barred by the ſtatute, yet it 
is revived by the promiſe, which heing proved, an action 

may be ſupported for the recovery of it 5 the acknowledg- 
ment and promiſe being a new evidence of the debt 1. 


And if the debtor by his will direQs, that all his debts ſhall 


be paid, or make any proviſion for the payment of hisdebts 


in general, this will revive it, and bring it out of the ſta- 


tute, and make his-executors liable here the debt is 


confiderable, and there is danger of its being barred by 


the ſtatute, it is common for the creditor within the fix = 
years after the ſame was 'contrated, to ſuc out a writ, as 


by way of commencing an action againſt the debtor; 


which writ his e. gets returned by the ſheriff, and 
3 


then enters it on a roll, which he files with the proper of- 


ficer ; and hereby the debt is ſaved from being 


; 


rred 
the ſtatute at the expiration of ſux years, as it —_Y ö 


might be. 


Wiru teſpect to intereſt due on debts, of which men- 
tion has been made : It ſeems that whete a man deviſer 


his real eſtate for payment of his debts, that thoſe due on 
ſimple contract, as well as others, ſhall carry intereſt, be- 
cauſe the real eſtate, heing now the fund out of which the 
debts are ta he paid, yields annual proſit t. Vet where the 


real eſtpte is charged only with the payment of debts, lord 
chancellor Hard wiske ſeemed to think, that on a: general 


deviſe of lands, fimple contract debts ought not to carry 


intereſt w. 


In the caſe of Veroren and Bennet, H. 1 784, where | 
the defendant, as executor, kept the money of his teſtator 


in his hands, without accounting for a long time, and 


employed it in his trade; and being ſued by Newton a 


q 1 Salk, 28. 29. 5 Med. 486, 46 f truſtee, -to pay debts, the reſidue 

a8; 6 hs o the 116 of the truſtee; the ſimple 
» Page $7. $7 contrat debts were not allowed to 
t 2 P. Will, 26. bear intereſt, But if the creditors 


un Barnardiſlon, 2 30. In the caſe bad filed bills, and obtained ſeparate 
af Shirley and Earl Ferrers, E. 1779, reports, from that time their debte 


where money was raiſed by deed up- would have carried intereſt. B own's 
en hal, af inveſted in the game of Cha, Rep. 41. 


creditor. 
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| creditor. The queſtion was, whether he ſhall pay inter- 


eſt? By the lord chancellor: There are many ſayings 
in the books, to prevent it being laid down as a general 
rule, that an executor ſhall pay intereſt for money uſed in 
the courſe of his trade; but it does not follow that he may 
keep the eſtate of his teſtator for a long courſe of time idle 
from the perſons entitled to it by the will. The doctrine 
Jam defired to lay down is, that an executor may keep 
his teſtator's money, and apply it to the uſes of his trade, 
without being liable to intereſt ——lt has been argued to 
this extent, that, if the executor is ſolvent, he ſhall not 
pay intereſt; if he is not, he ſhall. I cannot ſee the 
reaſon of that caſe. It is impoflible this ſhould have been 
laid down as the law of the court. I do not ſay, he ſhall 
pay intereſt on the ground of his having called in a debt 
which bore intereſt, becauſe an executor has an honeſt diſ- 
_ eretion to eall in money which he thinks in hazard; but 
when it is called in, and made profit of in the way of his 
trade, I think he ſheuld be charged with intereſt. The 
books ſay, he ſhall not, becauſe it might be loſt, and if it 
was he muſt have anſwered it. This argument would 
apply equally to the caſe, where the executor makes aQu- 
al intereſt ; for the party to whom it is lent may become 
inſolvent. When the exceutor did not apply the money 
to the uſes of the will, or bring it hither, I muſt take it, 


that he kept it for the purpoſe of making advantage of . 


in the way of his trade. From 1760, Bennet had not a 
colour of reaſon for not applying it.—He has not ſhewn 
any reaſonable cauſe for keeping the money, but has done 
it merely for the ſake of uſing it in his trade; he therefore 
muſt be charged with intereſt, NE, 


Is the caſe of Perkins and Baynton, E. 1784, where the 
defendant had made intereſt of money, and the queſtion 
was, whether he ſhould pay intereſt, and what intereſt, for 
a ſum of 868. which he had received as adminiſtrator to 
his brother, and kept for five years, and from time to time 
laid it out in government ſecurities ? The lord chancellor 
ordered, that intereſt ſhould be paid upon the 8681. from 
1778, when it came into the defendant's hands, to March 
1783, when it was paid into court; and that ſuch intereſt 
ſhould be at the rate of four per cent . | 
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| LrxGACIEsS,/as we have lately hinted, are to be paid 


after debts ; and where there is no time limited for paying 
a legacy, the executor has one year aiter the teſtator's death = 


for paying it*, in like manner as heretofore mentioned 


concerning diſtribution by the ſtatute Þ.—lt is held that the 
ſtatute of limitations is no bar to a legacy, although it may 
have been due twenty years before demanded. _ 

A LEGACY is a bequeſt or gift of goods and chattels by 
will or teſtament ; and the perſon te whom it is given is 


ſtyled the legatee, which every perſon is capable of being, 


unleſs particularly diſabled by the common law or ſtatutesd, 
as traitors, popiſh recuſants ©, artificers going out of the 


kingdom, and exerciſing their trades in foreign parts f: 


perſons for the ſecond offence denying the Trinity, or aſ- 
ſerting that there are more Gods than ones, and ſome 


Tas bequeſt, being of goods and chattels, veſts in the 


executor, as has been mentioned b, and the legacy is not 


perfect without his aſſent; for if I have a general legacy 
of 100l. or a ſpecific one of a piece of plate, or horſe, or 
the like, I cannot in either caſe take it without the conſent 

ot the executor, whoſe buſineſs it is firſt to ſee, whether 
there is a ſufficient fund left to pay the debts of the teſta - 
tor, to which the perſonal eſtate is always liable, as we 
have lately ſhe wn k. And, in caſe of a deficiency of aſſets, 
all the general legacies ſhall abate proportionably, in or- 
der to pay the debts; but a ſpe legacy is not to abate 


or allow any thing by way of abatement, unleſs there are 


e ficlegacy. On the other hand, 4 


b Page 64, 
c 2 Freem. Rep. 32, 
d Black. Com. 2. V. 3612. 
e Deſined page 102. | 
f Stat, 5 Geo. I. c. 27. 
& Stat, 9 & 10 W, c. 32. 
h Page 156, . | 
i Co. Litt. 111, A ſpecific legacy 


Hardwicke ta be a bequeſt of a par- 
ticular chattel, ſpecifically deſcribed 


and diſtinguiſhed fromall o her things 


of the ſame kind, or (in other words) 
an individual legacy, Money there- 
ſore, if ſufficiently diſtinguiſhed, may 
be the ſabje& of a ſpecific .-beqneſt, 
as, money in & certain cheſt, ---So of 
ſtock, 80 a bequeſt of part of a 


ipecific euattel may. be equally a ſpe= | 


mere bequeſt of quantity, whether 


of money or any chattel, is a general 


legacy, and the purpoſe to which a 
genera] legacy is to be applied will 
not alter its nature. 1 P. Will. 540, 
Note 1, 4edit, In the caſe of Aſh- 
burner and Macguire, July 1986, _ 


lord Thurlow made many learned ob- 
(arialy ſpeaking) is ſaid by lord | 
ſpecific and general legacies, and de- 


ſervations on the diſtinction between 


cree-| the principal of « boad for 
35000], to be a ſpecific legacy (not- 
withſtanding the ſum was named), 
and to. be adeemed pro tanto, or 
wholly, by the teſtator haviog recei- 
ved part of it in his life-time, as 2 
divicend under the bankruptcy of the 
obliger. * Bro, Cha. Rep. 108, 
k Page 201. ; 
| . 


20 J Diſpoſal of @Ptfor's Bate, 
not ſafficient without it. So upon the ſame principle, if 
the legatees have been paid their legacies, they are after- 


. wards obliged to refund a ratable part, if debts ſhould come 


in more than ſufficient to exhauſt the reſiduum, after the 
legacies paid l. ee ng ee r 

| Warne any legacy or perſonal eſtate is given to one, 
his executors, e aſſigns, or 55 real eſtate 
to one and his heirs (as is commor with reſpect to legacies 
or perſonal eſtate to ſhew the teſtator's intention, and fo 
with reſpe& to real eſtate, to ſne w what eſtate the deviſce 
or perfon to whom the ſame is deviſed fhbuld. have there- 
in); if the legatee or deviſce die before the teſtator, what 
was given them will be loſt, the ſame as if a legacy, or if 
real eſtate ſhould be given to one perſon abſolutely, with- 
out any mention of any other perſon to whom it ſhould go 
in caſe of his death; as here on the death of the perſon to 
whom the. perſonal eſtate is given, if he die before the teſ- 
tator, the legacy will undoubtedly be loſt or lapſed m, and 
fink into the reſiduum of the teſtator's perfonal eſtate ; and 
if wanted for paying debts or other legacies, muſt be appli- 
ed by the enecutor for that purpoſe ; if not wanted, muſt 
go to the refiduary legatee if apy one is appointed; and if 
no reſiduary legatee is appointed, then the ſame ſhall be 
difpoſed of in manner heretofore ſhewn®. And, as to the 
. real eſtate, it will be as if no deviſe thereof had been made, 
and the fame will deſcend to the teſtator's heir at law. But 
if the teſtator by his will gives a legacy, as it may be, of 
200l. a-piece to his children payable at their ſeveral ages 
of twenty-one years, or days of marriage, and direQts that 
i either die, his or her ſhare ſhall go to the ſurvivor ;here, 
i either of the children die before the teſtator, the ſurvi- 
Ving children ſhall have the deccaſed's Hare, and the le- 
1 Black, Com. 2 v. 8121 tor meant the ſurplus ns a legacy to 
ters on the bequeſt of part of 2 ſpe - his ſon, an « deficiency of affets be 
© bc chattel, though not Vable to was allowed to come in with the 
| i other legatees; yet of this caſe the 

| Preſent lord chancellor has expreſſed 
i- 8 diſapprobation, 1 P. Will, 30%, 
306. Note 4. 4 edit. 

m Caſe of Maybaok and Brooks, 


M. 1580, Brown's Cha, Rep. 84. 
In this caſe it was contended for pa- 
ro} evidence to be let in to piove, 

Where that the teſtator knew at the time of 

te making the will that the legatee w3i 
cf the dead; but it could not de admit ied. 

takes nothing. But in a caſe under n Page 153, 156, . 
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gebt. ſee p. 155; A legacy adecrned cular ſubtleties and refinements i 


+ 


gary cy will not be lapſed o. When a legacy may be extin- 
guiſhed and gone from the legatee by means of a fortune 


given after the will was made, may be perceived hy what 


has been mentioned under à preceding head, where we 
have referred to caſes wherein one of two legacies given to 
the ſame perſon, by the ſame will, may be a revocation of 
one o M ff 8 

Ir a contingent legacy, of legacy depending upon ſome 
event that ma or may not happen, be left to any one, this 


may become a lapſad legacy, although the legatee ſurvive 


the teſtator; as i a man deviſe to his daughter 10o0l. when 
ſhe ſhall be married, or to his ſon when he attains his full 
age; or if he attains the age of twenty-one, and they die 
before that time, their legacies are lapſed; but it is otherwiſe 
if the deviſe was to them i be paid at their ages of rg 
one 1; for a legacy to one, to be paid le 1% attains 

age of twenty one years, is a veſted. legacy; an intereſt 
which commences in preſents, or immediately on the death 
of the teſtator, although it he ſolvendum in futuro, or to be 
paid in future; and f the legatee ſorvive the teſtator al- 
though he die before that age, his reprefentatives ſhall re- 
ceive the legacy out of the teftator's perſonal eſtate, at the 
ſame time it would have become payable i the legatee had 
lived. This diſtinction is borrowed — civil law; and 
its adoption in the temporal courts is not ſo much owing to 
its intrinſie equity, as to its having been before adopted by 


the eccleſiaſtical courts. For, ſince the chancery has a con- 


current juriſdiction with them, in regard to the recovery 


of legacies, it was reaſonable there ſhould be a conformity 


in their determinations, and that the ſubject ſhould have 


the ſame meaſure of juſtice in whatever court he uſed. But 


if ſuch e e e e a real eſtate, in both caſes 
they od lapſe for the benefit of the heir: for with regard 
to deviſes affecting real eſtate, the eccleſiaſtical court hath 


no concurrent juriſdiction *, 1 9 

2 ceed and proſecuted in the court of 
b See page 167++- Where s legacy chancery, even within this laſt cen 
given by a debtor to his creditor may tury, it would got only be cadleſs to 
be preſumed a ſatisfaction for the attempt to enter upon all the pare 


by the teſtator receiving part under which (is doctrine bes been ſpun 
a ſtatute of bankruptcy, fee p. 205,- out, but likewiſe inconſonant with 

q Law of Teſt, * - = *._* the deſign of this work; we muſt 

r Black, Com. 2 V. 313, To de- therefore refer to the adjudications 
termine the veſting of contingentle- that have been bereon, the modern 
tecies bequeathed in a variety of caſes whereo! being lately c:ijecten 
forms by different teſtators, fuch-a in 2 P. Will, 62. Note 1. 4 edit. 
number of ſatis hays been commen · | | | 4 


* 


* 


206 The Diſpoſal of u Perſon's Elate, 
As to intereſt due on contingent. legacies, and legacies 
payable to children when they attain twenty-one years.— 
By lord chancellor Hardwicke, in a caſe before the court 
of chancery: Thoſe kind of caſes, how far a legatee, who 
is not entitled to the payment of the legacy immediately, 
ſhall have intereſt in the mean time, depend upon particu- 
lar circumſtances ; as upon relationſhip, upon the necefl- 
ties of legatces, and moſt of them upon the particular pen- 
ning of wills; fo that there. is hardly one caſe which can 
be cited that is a precedent for another; and although * 
theſe caſes ſome things are certain, as where a legacy 1 
given generally at marriage, or at twenty-one, there the 
veſting and time of payment are the ſame, and ſhall not 
veſt till marriage or twenty-one, being given generally, as 
when married or attain twenty-one; without paid or pay- 
able being mentioned; and where a legacy is actually 
veſted, as being given to an infant payable at 21; in ei- 
ther caſe it ſhall not carry intereſt, unleſs ſomething is 
ſaid in the will that ſhews the teſtator's intention to give 
intereſt in the mean time. But thoſe caſes are ſubject to 
this exception, if it is in the caſe of a child; then, let 2 
teſtator give it how he will, either at 21, or at marriage, 
or payable at twenty-one, or at marriage, and the child 
has no other proviſion, the court will give intereſt by way 
of maintenance; for they will not preſume the father ſo 
. unnatural as to leave the child deſtitute *. 


In the caſe of Chawgrth and Hooper, T. 1780, where 
there was a deviſce of the reſidue to an infant payable at 
twenty-one, with a remainder over, in caſe of her dying 
under that age. The queſtion was, Whether, as the in- 
fant died under age, the intereſt, from the death of the 
teſtator to that of the infant, ſhould go to the infant's re- 
pre ſentative, or to the remainder-man, that is, the perſon 
to whom deviſed, in caſe of the infant's dying under 
twenty-one? By Mr. 'baron Eyre, for lord chancellor: 
The whole reſidue is here given to the infant; what is to 


« Caſe of Heath and ; Atk, 101, 
aſe e ” a Cabs wet 3 ö ms 


bevy the intereſt it yichds f. 


was à ſpecific thing, or the rents if it was land 74. — The 


intereſt isthe natural produce. It is not à charge upon 


any body. The produce muſt go to the perſon Who has 


the thing able to de diveſted : when' diveſted it muſt from 
that moment eee me 1 x and . 
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ts hath . denial, that wheat N is deviſed. 
ined for the payment, and 


generally, and no time 
the logwtoe be an infant, he-ſhall be paid intereſt from the 


firſt year aſter the teſtator s death; but if the legatee be of 

full age, he ſhall only have intereſt from the time of his 
demand aſter the year for here no time af payment is 
ſet, it is not payable. but upon demand, and the legatee 


ſhall not have intereſi but from the time of his demand, 
except he be an infant, to whom lache or negligenoe is 


never imputed. But, where a certain legacy is leſt, pay- 
able at a certain e e las r e 


that day t. | To . TY: 


* 
1 


Wurz a legacy ie given 1 on lands or money 
in the funds, which yield an immediate profit, and thero- 


is no day of payment mentioned, the legacy ſhall carry - 


intereſſ from the teſtator's death: But where it is charged 


on the petſonal eſtate, which eannot be immediately got 


in, there the legacy' bears intereſt only from the end of 
the year after the death of the teſtator a..If a legacy be 
brought into courts and the legatee hath. notice of it, ſo 
that it is his fault not to pray to have it, or that the money 
ſhould be put out, in ſuch caſe he ſhall loſe! the-intereſt 
from the time the money was brought into court, unleſs it 
be put out by the court, 3 1 it is, WS ee 
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for which be has ene year allowed after the"teſtator' 
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20 The Diſbeſal qt n.Rerfſonts Blat, 


eee ee is no timo limited for paying its 25 we 


have lately ſeen Y; he ſhould; firſi pbſervetwbat debts are 


unpaide and how. far his aſſets, or what he has of the teſ. 
tator's eſtate will extend to pay them ſreondiy, what 


general or pecuniary legacies are to be paid, and what he; 
has to pay them with, and whether it will be neceſſary for 


any abatement, ſpecific legacies not being to abae if there 


is enough beſides to pay the debts® ; and herein it behoves 


the exceutor to he careful, the rule being, that where an 


executor pays a legacy, the preſumption is, he hath ſoffi- 
cient to pay all legacich, - which the court will oblige him 


if ſolvent to pay v. If the executor hath matle an inyen- 


tory in ſuch! manner as heretofore ſhewn b, and thete are 
not effects ſufficient to pay all the legacies, it feems;' that 


before he hath paid any legacy he may retain a ratable 
part or proportionable deduction from the general legacies 


in order to pay them proportionably; and herein he can- 
not prefer himſelf, as has been mentioned . On what 


ſtamps the executor is to have a diſcharge for the wp 
he pays, hath heretofore been ſhewn d. e e 


WIr reſpe&t to paying legacies to nine # in a Kat. 
where the teſtatrix gave the bulk of her fortune to her 


executor upon condition that he paid three ſeveral legacies 


of 100l. into the hands of three children, within a year 
after her death, which the excevtor accordingly paid; one 
of the children being then 16 years old, another 14, and 
the youngeſt 9. And after this the children brought their 
bill in chancery againſt the executor to be paid their lega- 


_ cies, ſuggeſting that the' money paid during their infaney 
had been imbezzled by their father, who was now inſol - 


vent, and that this was a fraudulent payment to the father. 


The executor,” in his anſwer to the bill, denies that he 
ever knew of this money coming to the father's hands. 


By: lord chancellor Hardwicke : In caſes where the lega- 
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mendation of the court, he agrees to give them 530. to be 


DEE waa Ned 3 211 


cies have * very, ſmall, the payment 3 88 into the 


hands of minors has been allowed by this court; but in 
this caſe, notwithſtanding the ſum is above 10ol, I wall 
not ſtrain the rules of this court to make an executor pay 
it over again. Vet, after his lordſhip had Jooked into the 
caſes, the next day he ſaid that he found this a very 
doubtful point 3 and would not determine it without taking 
time to .confider thereon, unleſs the executor would agree 
to give the children ſomething 3 and upon the recom- 


divided among them, and each fide.were to abide by their 
colts; and it was made part of the eee 


wenn the. conſent. of the parties. 


"Ir a a legacy, when due, be paid to the father of an m- 
fant, i it 15 no good payment, and the executor may | be ob- 
liged ii in equity to pay it over again; 5 4s where a legacy of 


190]. was deviſed to an infant of about ten years of a; 


and the executor paid it to the father and took his receipt 
for it; and during fourteen or fifteen years afterwards the 
ſon reſted ſatisfied; on the father's promi ſing to give him 
the legacy; yet at length the father and ſom being joint 
traders together, became bankrupts, and this legacy of 
100l. was, among other things, aſſigned by the commiſ- 

ſioners for the benefit of the creditors; whereupon the aſ- 
ſignee brought a bill in the court of ehancery againſt the 
executor. for an account. and payment thereof. The de · 
fendant inſiſted on the extreme hardſhip of his caſe if he 


ſhould be obliged to pay it over again; and that formerly 


payment to the father was allowed to be good. But the 
lord chancellor ſaid, he thought the rule of this court, in 
not ſuffering parents to receive their children's legacies, 
was founded on very good reaſon; and therefore, to diſ- 


countenance and deter others from paying ſuch legacies 
to 9 rents, he decreed for the, plaintiff againſt. the ex- 


And where. a legacy of 1251. was given to an 
e e eee 


> Atk. da. 
P 2 i infant 
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_ rator may be aſſigned, it is not adviſable fer ,theiexocutor 


2 12 7 he Diſpoſal of. 4 Perfoo 5 22 

inkant being but ten years 9 and the ſame was paid to 
his father, who died mſofvent, and of whom the e executor 
"had taken a bond to be ſaved harmleſs; it was decreed 


that the executor. ſhould pay the legacy over again, for 
he! had paid i it at his owh peril by taking the bond k. 


{I lis legacy be left to an infant under Neven: "a of 
age; the father, or next oſ kin, on applying to the ſpiritu- 
41 cout, are uſually: affigned' curators, and thereby ern 


-bled'to ſue for the legacy; and if the minor is above ſe- 


Ven years of age, he is to chooſe a curator, and requeſt the 


judge of the court to aſſign him. Bu: although ſuch cu- 


to pay the legacy until ſuit hath been commenced againſt 


3 him; for then he may pay it. into the ſpiritual court if the 


ſuit be there commenced, and he be thereunto cited; and 


| thereby he will be dichatgedb. And when ſuits have 
| been commenced i in the court of chancery, by guardians 
for infants legacies, and executors purſuant 1 rhereto have 


paid t che money into court, they have been indemnificd 


| againſt any | future claim. 5 


In ſeveral ales Wehrle to 185 ds to iſnt, i 


hath been obſerved that, where the legacies were very 


ſmall, the payment thereof into the hands of infants hath 
been allowed; and in a cauſe before the court of exche - 
quer, M. 4727, it was ſaid by the chief baron, that a le- 


Sacy might be ſafely paid into the hands of an infant 


having proper evidende of the payment; as in Went- 
worth's office of executors „ where it is laid down, that if 


the infant be fourteen years of age, the payment of a le- 
gacy te him will ſtand good; and if the executor have 


proof of the payment, he is well enough acquitted from 
any ſecond payment; and it was thought by Mr. Went- 
worth, that on demand and acquittance tendered, an exe- 

cutor would be ſafe in paying a legacy to an infant of ten- 


der years'in the e of his 1 


bs. Ca. a i Bunb. 240 


Oughton's Ordo babs, 8 | 1 Went, e u 55 | 
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by Witt and 7 Manent. : oy 21 3. 
As w Wee Erb} o married women ; "where's a le- 
gacy of tool. being deviſed by. a. father to his daughter. 
Elizabeth Palmer, a feme covert; ; and after the teſtator s. 
death, his executor pays, it to Et zabeih, who ſpends it in, 
her own maintenance. "Her huſband ſues for it ; and the. 
queſtion | was, "whether this was a good payment to the, 
wife? it being i in proof that at the time of making the, 
will, Palmer and his wiſe lived apart, and the, buſband did. 
not allow Rer maintenance, and ſo it is a ſirong preſump- 
tion that the de viſor intended this for her ſeparate uſe. 
By tie lord keeper : 14 it had been ſo given, in, exprels. 


terms, the payment tc to her had been good; dut as it 45 | 


the Injſbatid Ws have it decreed: he ſaid, ih bat in caſe 


rr 


over again, and no fog for it. The ai RS the 
legacy to be paid within ſix months after the teſtator's de- 
ccaſe ; the lend keeper uy e the huſba 
eſt from that time 1. 5 le 3.07 e 


Tun ſpiritual Lt tie court of chancery, are the 
courts where legacies, arc Tyed for, the latter excroifing a 
concurrent juriſdiction with the former, As incident to ſome 


other ſpecies of relief prayed by the complainant 3 as 70 ; 


compel the executor to account for the teſtator”s effects, or 


to aſſent to the legacy, or the like m; and a bill may | de 


fled! in the court of exthoguer | for 2 legacy. e 


29958 * 28 9 2 2 


I: tome caſes. an babies my be compelled- to give 
ſecurity for paying a ſegacy; as where 1000l. was deviſed" 
to a perſon to be paid at the age of twenty-one ycars and 
upon a bill exhibited. againſt the executor, ſuggeſting a 
devaſtavit, and praying that he might give ſecurity to pay 
the legacy when due, it was decreed acrordingly n. S 
where the teſtator deviſed geol. to an infant, to be paid by 
his executor when the infant ſhould attain the age o 

1 Caſe of Palmer and Trevor, 1 m Black. Com; 3 V. 


Vero. 261. Law of Teſt. ag. & u 1 Cha, S 4 
Te 6 Eee, Law, 319. 
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214 The Diſpoſal of 4 Perſon's Elan, 


| twenty-one years, and the infant by his guardian g chibi 


ted 2 bill, that the executor might give ſecurity fe or the 


payment of the money, it was accordingly decreed o. Ang 
if a perſon poſſeſſed of a leaſe for years, deviſe that by 
executors out of the profits thereof, ſhall pay to every one 


of his daughters 20l. at their full age; the executor may 
be ſued in the ſpiritual court, to put in ſecurity. to pay the 
legacies ; and as. this being to iſſue out of a chattcl, no 
pro hibition ſhall be granted p. But where a legacy. Vas 
given to a rand · daughter to be paid at twenty-one, or 
marriage; and if ſue died before either of thoſe contin- 
gencies happened, then to, £9 over to another: lord chan · 
cellor Hardwicke was of opinion, that as the 


| deviſed over, nothing veſted in the grand-daughter ti one 
of the contingencies | ſhould happen 5 and 8 


not . to have it ſecured Bo 


WIrn reſpect to legacies and l to charkide 
uſes, it has been mentioned, that upon the conſtruQion of 


the ſtatute 9 Geo. II. c. 36. a deviſe of land to truſtees to 


be turned into money, and the money to be laid out in 2 
charitable uſe, is not good: likewiſe, that a devile of 2 
mortgage or term of years, to be laid out in a charity, ih 


void: and if n money be given to be laid out in lands, this 

N within the act; but money gi ven generally 4 

If money be given to he laid out in land or ather- 

— to a charitable uſe, it hath been determined. that 
ſuch deviſe is good, by reaſon of the words [or otherwiſe]. 
As where a man, in 1738, made his vill in theſe words: 


J will and deſire, that my executors, within twelve 


1c months after my deceaſe, do ſcttle and ſecure, by pur- 


1 chaſe of lands of inheritance; or otherwiſe, as they ſhall 


4c be adviſed, out of my perſonal eſtate, one annuity or 
1 yearly payment of gol. to be paid yearly: and diſtributed 


40 for ever, by my exccutors, their heirs. and: aſligns, 
40 among the poor r of Lecke, inthe 
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2 Will aud Teftanient. © —A ts 
40 — Stafford, in ſuch manner as they fhall think 
«« fit. And my will alſo is, that my executors do ſettle 


i and ſecure one other annuity of gl. to be paid yearly to 
« the vicar of Lecke for the time being for ever, for 
45 preaching an annual ſermon on the f 2th day of Oc. 


ce ber.” And the teſtator deviſed the refidue of his | 


ſonal eſtate to be equall y divided between his ſiſters, Mrs. N 


Sorcſby and Mrs. Hollins. By the lord chancellor Hard- 
wicke :' The only queſtion in this caſe ib, whether the 
deviſe of the two annuities of 501. and 5l. to charitable 


uſes, is void by the late ſtatute of mortmain? att of 


opinion, upon this act of parſiament, that this bequeſt 
was not void, and that there is no authority to cb true it 


do be void, if by lar it can'poſlibly be made good: The 
act of parliament is not at all aimed againſt perpetual cha 


rities merely as ſuch, or to prevent the eſtabfiſhment or 

creation of them, but is deſigned againſt the caſes of ber. 
petual charities 7 in lands, and (as the title imports) to re- 
ſtrain the diſpoſition of lands whereby the Tame become 
unalienable. The whole recital; and enacting part of the 


ſtatute, take notice only of the dienende diſpoſal of lan, 


whereby heirs are difinherited ; and therefore the alien-' 
tion and conveyance of lands'to"fuch purpoſes are prohi- 
bited. "And although there is a clauſe to prohibit money 
being laid out in lands to ſuch purpoſes as would wall 
them'unalienable; yet there is no reftrition' whatſoever” 


upon any one for leaving s ſum of money by will, or any 
other perfonal eſtate to charitable . uſes, Provided” it de to 
be continued as a perſonalty, and the executors or truſ· 
tees are not obliged or under à neceffity of laying it out 
in land by virtue of any dire ction of the teſtator for that 
purpoſe, If a deviſe in a will is in the disjunQive, and 
leaves to the exceutors two methods to do a partieular 
thing by, the one lawful, and the other prohibited by law; 
can any court ſay, becauſe one method is unlawful, tha: 
therefore the other is ſo, and the whole bequeſt! god? 
No; for if © e bequeſt is lawful, that ſhall' be purſued,” 
and take effect * eee 5 
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216 The Diſpoſal of a Parſon 5 Efate, | 
that, the. words, (for ever ) ſhew the annuities muſt ariſe out 
of. ſomg real eſtate, which only. is capable of ſupplying 

| them for ever; 5 for, perſona], funds are too periſhable and 
tranſitory i in their nature to anſwer ſuch everlaſting : annu- 
ities 5 and if a particular ſum were veſted in ſtock, with 
deſign to purchaſe 2 particular yearly ſum or annuity, it 
may happen the company may be quite diſſolved, or the 
ſtock may; fall, or; Intereſt be ſo Teduced, that kalf the an- 
nuity may not be produced. 161 'Byt the ſe obje ctions may be | 
oyer-rulgd. Fot or if the company ſhould be diſſolved, the 
Principal Rock may be taken out, and veſted, in ſome 
other company. And there may be annuities that may 
probably. continue for ever, and yet not payable opt of 
land. L-will mention an inſtance of one, which has laſt. 
ed a century and a half, and may exiſt perpetually; which 
18, Sir T homas White's charity, being a diſpoſition, of | 
money, to be employed hy continual rotation in loans to 
poor tradeſmen, of ſeveral ſums to be let for a ſettled num: 
ber of years, and then to be repaid. And any man may, ; 

| 2 this day, give by vill a perpetual charity in ſpis man: 

But if a man by will ſecures. ſuch. loans, by: lands, or | 

e lands; ſuch de viſe ſhall be void, and contra) 
to the late ſtatute of motmain . WOE bs lorgſhip, bad | 


opinion, vpon ik whole, that: there i 18 bing that mn ; 
this bequeſt void in every. part ʒ but that it is good in that | 
way which the law does not forbid. But I wopld not have | 
it queſtioned, if a man ſhould by his will direct a ſum of 
money to be laid out in land, or upon tent. charge to be a 
ſecuted upon land for any charity, and in the mean time 

(till it can be laid out) to be inveſted i in government "fecu- 

rities for the benefit of the. charity, but that ſuch bequeſt 

will be void; becauſe the final end and intention of the 

teſtator was to diſpoſe of his money in land, and the in- 

veſtiture of it in government and perſonal ſecurities till a 

Proper Las of land or Kent wert e to 
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by Will and Teſament. 4217 
ä 51. there ate fewer — thn 
5 for there is no direction at all for any mo- 
ney or perſonal eſtate to be laid out in land; for the ere- 
cutors are only willed to ſecure and ſettle Sl. a year for the 
putpoſe there mentioned, and it muſt be ſecured on a 
| perſonal fund conſiſtent with the will and intention of the 
teſlator, and not contradictory to the words of the act af 
parliament. And as it is often ſaid in the old books by 
the judges, that I was by at the making of the act of 
« parliament, and the meaning and intention of it was 
« then ſaid to be this or that; ſo I was hy at the making 
of this ſtatute, and it was at that very time ſaid by the le- 
gillature, that it would not hinder any charitable diſtribu- 
von of a perſonal eſtate. Therefore it was decreed that 
the deviſe was good; and that the money ſhauld be veſt-- 
ed in 3 hor, ths ee eee menti- 


oned in the will. 1 ee 


- Man EV given for OE an hoſſ wy or ca, hath 
te determined not to be within the before . 
act of 9 Geo. II.. As in the caſe of 4 — and Farrer, 
Feb. 1751. Raps: Allen, 51 his will, gave money 1 5 
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admit of, and to ol in a 2s many a as they 1 0. | think pro- 7 
per in their diſcretion. And a bill bein, brought i in the 
court of chancer for conteſting the v: 355 of the teſta - 
tor's Will. In the argument for ſupport « of this. charity, 
was Cited the caſe of Gaftril and Baker, 3iſt March, 1747» 
which was, where the teſtator's repreſentatives had brought 
a bill for the reſidue of the perſonal eſtate undiſpoſed of by 
1 will, againſt the truſtees, who were alſo ,cxecutors, and 
- | who, claimed | it for the charity in the will, in theſe. words: 
| 61] give all the reſt and refidue of my eſtate, of what na- 
5 10 ture ſoe ver, to truſtees; in order to, and towards ereo- 
7 25 ting a ſchool for the education of poor 2 in ſuch 
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- id The Diſpoſal ul ſors 
place, and in ſuch manner, as the truſtees ſhould appoint, 
This wWas inſiſted to be a" lapſed ſega by the morttain 
act, and that erecting a ſchool muſt mean buying and 
building. But the lord chancellor held, that erecting in. 
cluded che founding, and ebuſequently the maintenance 
of the maſter; which was a different thing ftom the mere 
ſchool placeirſelf;” but that the end might be obtained by , 
hiring a Bouſe. And difeQted accordingly.= : 
lord chancellor” Hardwicke* This caſe comes very qr 
that of the ſehool. For a ſchoo imports there ſhould be 
ſome place im which” the children ſhould be taught; for it 
cannot mean thrat it ſnould be ub die, of in the open aif. 
So doth' an hoſpital import ſome place in which thefe peo. 
ple ſhould be entertained. There is no dite ctioi itt this 
will,” that any part of this money ſhould be laid out in 
building an hoſpital; for ere# as well imports foundation 
as building; and therefore it was ſo conſtrued in the caſe | 
of the ſchool; and fo is the word erigimus conſtrued, in 
charters of the crown and private foundations. | There is 
nothing in the ſtatute prohibitiny giving perſonal. eſtate to 
| charity, provided it is not to be laid out in land; and the 
Wolds t df the ſtatute are ap plied to improvident alienatjqns, 
to diſinhetiſon of heirs, 4 WR large perſonal eflate is left 
to truſtees for 4 charitable uſe, which they direct, and 
there is no occaſion to come to 2 coun gf equity for direc- 
tion, there 1 is nothing i in this flatute reſtraining the truflecs 
from laying out that in land; becauſe by the exprols | pro- 
'viſo, all purchaſes to take plage in poſſeffon, are good, 
notwithſtanding this act of parliament, which is a matter 
may perhaps want a remedy. F indeed theſe truſtees 
were to come to this court for an eſlabliſument, I ſhould. 
dever direct i it to be ſo laid out in land; but there is no- 
thing illegal diſabling the truſtees from privately doing it ;, 
becauſe the ſtatute makes good all purchaſes to take effect 
immediately in poſſeffion. It is ſaid, two purpoſes are to. ; 
be anſwered ; one, the creQing, the other, the, mainte- 
nance of the perſons ? and that ſuppoſing the court ſhould 
take it i in the As I now do, as to the — 
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| have been neceſſary, any part. of this mne 
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ting it out on the funds, yet the hoſpital. cannot be wirk- 


out a building ; that land ſhould be bought for that ; and 
the plaintiff ought to ha ve the benefit of ſo much 2s the 
maſter* ſhould think the value,, IJ viſh 1. oquld come. at 
that for this plaintiff, who is as. much, or. more perhaps, 
an objet of charity, than any of theſe people who.may 


come into this hoſpital. It is unfortunate 3 but yet I muſt. 


o according to ſuch rules as will hold good in other 
es- Suppoſe this happened before the — would it 


hould he 
laid out in land to build an- hoſpital ? If the truſtees. had 


come hefore the court, and laid a ſcheme; that 2 certain 


perſon would give a piece of ground to build this upon; 


or if they had ſaid, there were. in Zart ſeveral charitable | 


foundations belonging to. the city, and they would let 


them build thereon for this hoſpital; the court would un- 
doubtedly have accepted it. Nay, they might haye aid, 5 


they would take a houſe in Teri for that purpoſe: ; there 
is nothing in this ſtatute reſtraining the giving. money. to 


| byild, The act of parliament meant to leave perſons, to 


diſpoſe. of perſonal eſtate for a perpetual charity, hut meant 
to prevent the great miſchief of. giving land fot chat, or 
money to be laid out in land; A8. that would lock upland. 
from being uſed in a commercial eb ee , 
detriment to the public artec t eit e ae 


In the cafe of the Hern e e wit, 1 


24, 114. William Bowles by His will i in 1745, ave to 
truſtees 5ool. out of his perſonal eſtate, upon truſt to lay 


out part thereof in erecting a ſmall ſchool -houſe, and 
little houſe adjoining for the maſter to live in; "the whole 
purchaſe and building not to exceed 200l. the remaining 
30ol. to be laid out in the. purchaſe of land, or ſome real 


ſecurity, for the maintenance e of the maſter. 1. was urged 
e The miſter is os officer of de _ „ 


court, and called, a maſter in * LT _ 
cery, of whom there ate twelve in u 2 75 132, ; 
Ws . the waſter of the et? 
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he Diſ pd a # Per fois Eu 5 
that real feruxity meant ſubſtantial, good, an and ffeQual 
ſecwfity; and therefore” was not within the ſtatüte of 9 
Geo. II. But lord chancellbf Hardwicke held otherwiſe, 
and that he muſt thke te word "real \ in the known, legal,” 
fignificatiorr6f it, and could' 'Hbt annex a new idea ts it; 
therefore, the ook. legacy was void within" that ſtatute: 
but as tb The 288. if they 6dtitd' get a piece of ground by 
che gift or: geniefolily'gf any perſon, not by pu rehale, they” 


might be at "Iiberty to apply to'the court to lay e ou: that 


200 "inert Mily'a ſchool-houfe thereon, but flet — lad 
obt int lane build WI os NI n urn 


n n 1 Þ 11494 09 has! 5th 170 bi: 
Ix the cale of #/idmere and Ks governors of t Co 
ration of Queen Aun's wh December 13, 175, 
Moodruffe the teſtator gave zoll. to the Corporation”! 
Queen Ann's bounty, to augment poor tivings3 > And di- 
reQed his executors to divide the refidue of his perſonal 
effate into three parts, and to pay one - third either to the 
corporation of Queen Auma bounty, or to the ſociety for 
propagating the goſpel; another third to his moſt neceſh- 
tous relations, by his father's" or mother's gde; and the 
third Yo ſom public charity” The kegacy' to the ee poräti. 


cen of 'Quen Hiv's bounty being held to' be void, 46 by 


the wies of that inflitution, it muſt de 14d' out in land; 
the third of the reſidue which was given ts the fame cha- 
rity, or the ſocicty for propagating the goſpel, was order- 
ed on'the ſame account to, be paid. to the latter; and the 
legacy of the other third to ſome public charity, vas de- 
clared to be good; but that the executors ought to diſpoſe 
of it under the eye of, the court, and ed Hr 22 


propoſe 4 charity to the maſter - Ee. 5 


Hencs we may perceive how linded projenty? is 8 ag 


| ed from being affe ted by a deviſe or bequeſt. to a charita · 
ble uſe ; and yet no reſtraint is laid on money being 
deviſed to ſuch uſe; but it is well in a deviſe thereof to 
bodies corporate, mene . &. to be n 5 


w en. 847. x Ro Cha. Rep, 15. 0 5 
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in deſcribing gh as. "het cloning . will demon- 
ſtrate, and Ike wiſe further new the power and benignity 
of the court of e wih Wen to charitable. ber 
um 6743-96 Wr e Beg Tee 1) bolt 3 
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hd the. caſe of the bebe . fn 3 1.8 

by: his will duly executed, gave his eſtate ta N —— 
executors, and adminiſtrators; and by a codicil written 
by himſelf and not atteſted, by three witneſſes,, declared 
the uſe to which he would have his eſtate applied, in the 
vords following 27 11 would have. the ſame emplayed 
65 « God's word in the place where the people are not able 
« to allow them a ſufficient ſuitable maintenance; and 
© forthe encouraging the bringing up ſome to the work 
% of the miniſtty, who, are deſigned to labour in God's 

4 vineyard among the diſſenters: the particular. method 
*© how to diſpoſe of it 1 preſcribe: not, but leave it to their 
« diſcretian, deſiring you. (meaning B) to take advice of 
„% C. and D.“ B, C, and D, all died before the teſtator. 
In this caſe two queſtions aroſe, 1. Whether both the 
truſtees, to whom the diſpoſition and appointment of the 


ſaid charity was given, dying in the lifetime of the teſta - 


tor, that charity was not gone, and in the nature of a 
lapſed legacy? By King lord chancellor: The ſubſtance 


of the charity remains, notwithſtanding the death of the 


truſtees. before the teſtator; and though at la it ĩs a lapſed 
legacy, yet in equity. it is ſubſiſting; and here is a ſuſſici- 
ent certainty of the teſtator's intention to revive it. The 
intention therefore of the party is ſufficiently manifeſt that 


this charity ſhould continue within 43 Eliz. c. 4. The 
ſecond queſtion, whether this be a ſuperſtitious uſe within 
1 Edw. VI. c. 14. diſſenters. being ſuch general words as 
comprehend any perſons, however oppoſite to the church 


of England. By the lord chancellor: This cannot be a 
ſuperſtitious uſe within the ſtatute; the diſſenters here 
meant are proteſtant diſſenters acting under the toleration 
48 1 W. & M. c. Zh, and decreed the refdyup of the 

teſtators 
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222 The Diſpoſal of a Perſon's Ela, 
teſtator's eſtate to be diſpoſed of to the charity, and order 
ed a ſcheme to be. laid before him for that purpoſe 7 7. 


Ix the caſe of White and White, 0 28, 1778. Rich- 
ard Holt, poſſeſſed of a conſiderable perfonal eſtate, made 
his will in 1759 and after giving various legacies, diſ- 
poſed of the reſidunm of his eſtate in manner following: 
one half thereof he gave to the Foundling Hoſpital 3 and if 
there ſbould be more than one of the latter, then to ſueb of 
them as bis execttar ſbould appornt.——He then appointed 
A. B. of; &c. his executor; but the teſtator aſterwards 
ſtruck out the executor's name, and appointed no other 
executor, and died in 175. ” Benjamin White," the plain- 
tiff, proved the will as a teftamentary paper, and took 
_ adminiſtration with the paper annexed, as one of the next 
of kin®. The defendants' are the other next of kin, and 
the governors of the Foundling Hoſpital, and of the'h ſeveral 


Lying-in Heſpituli. he plaintiff in his bill infiſts that 


the deviſe of the moiety to the Lying-in Hoſpital became 
void by ſtriking out the name of the executor, who was 
to appoint; and that it ſhould be referred to the maſter to 
report who are entitled as next of kin. The defendants, 
tho nent of kin, alſo claim that moiety as being void. In 
- ſupport of the bill it was argued, that the appointment of 
the executor being revoked, the deviſe itſelf is. e 
their being now no perſon exiſting who can appoint; 


that the teſtator having revoked the execntor's name, ao | 


meant to revoke the deviſe. For the hoſpitals, it was ar- 
gued that the obliteration 'of the name did not defeat the 
intent, ſo as to prevent the money from going to ſome one 
or all the Lying-in Hoſpitals. That it is impoſſible it 
ſhould go as it was left 5 but the court will ſtand in the 
exccutor's place. All the rules ſhew great latitude and li- 
berality of conſtru tion, and where the teſtator refers to 
any perſon who cannot act, the court will carry the deviſe 


into execution as near as may be. The caſes prove, that 


where money is indefinitely given, the court will exerciſe 


Bo 3 Took Caf, Abr. 193, _ manner a5 has been deſcribed, page 
2 Took the inte in ſach 193, 06. 
its 


* 


. by Will Jy n 20 

its a If the teſtator had given it to ſuch a charity 

as the executor ſhould name, the court muſt have applied 

it. By the lord chancellor. My notion is, that in the caſe 
| of charities, this court derives a great latitude of authority 
from the extenſive nature of molt charities ; becauſe they 
cannot go upon the ſame ſtrict rules which prevail in pri- 
vate caſes: but that is well reſolved into the purpoſe and b 
the mode. Where the teſtator is willing it ſhall go in the "0 
largeſt extent, the court will follow his intent in marking Fi) 
out objects. I wiſh to purſue this method of conſtruing 
the intent of teſtators. Tho queſtion is here, whether 
the legacy is void, the excCutor's name being ſtruck out, 
and there being no perſon upon whom it could devolve, 
or whether the court will ſuſtain it? It has been argued, 
that the court has great extent of juriſdition, in making 
legacies certain which were before uncertain ; and ſecond- 
ly, in applying them where it is not known to what uſe Fl 
they were intended. There has been at all times an ex- = 
ereiſe of this authority, where a legacy has been doubt i 
fully given. Here the teſtator giving a legacy to the next 
of kin, and to the executor names a particular charity, a 
refiduary legatee ; the queſtion is, only, how the truſt ſhalt 
be carried into execution? I remember to have read a 
caſe ſomewhere, where a legacy is given to B, for the be- 
nefit of non-conforming miniſters, with the advice of C 
and D. At the teſtator's death B, C, and D, were all 
dead, yet the court ſuſtained the legacy :. It muſt be re- 
ferred to a maſter, to which of ie 8. it 
ſhall be paid v. : 


1 Tie is the caſe of the Attorney d SC Cha, Rep. 12, 
Ceneral and Hickmao, mentioned 1 
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X WILL is tv be written on 8 parehment without 
. a ſtamp; and whether it be begun with theſe words, 
« In the name of God, amen.“ or with theſe, 5 This 
is the laſt will and teſtament,” is immaterial; yet the former 
_ ſeeming to be the moſt uſual method, it is here purſued, The 
teſtator ſhould be careful in giving a proper deſcription of -him- 
ſelf, as with reſpe& to his chriſtian and ſurname, his place of 
abode, trade or occupation; which is uſually termed his additi - 
on, Women, who were never married, uſe the addition of /þin- 
Her; widows, that of widows; Which are ſufficient without men- 
tioning any trade or'-bufineſs. It is well to inſert the yſual. 
Clauſe, as, being in health of body ; ot, bring fick in bedy, but of | 
f oo Ado ae gs Cee 
WI ru reſpect to legatees, thoſe alſo ſhould be properly deſ- 
cribed, as thereby they may be diſtinguiſhed from any others. 
and the whole will mould be ſo formed as to leave no room for. 
doubt concerning the teſtatot's intention, and be written in one 


hand writing (if poſſible), without any interlineation or alterati- 
on, as mentionedtowards the latter part. of the explanation pre- 
ceding the contents of dur work; and if any interlineation or 
altetation ſhould unayoidably happen tö be made therein, menti- 

on thereof ſhould be made 9 as in No. V. pages 


£ 


— . — 


A prudent for the teſtator both to ſign and ſeal his will in Jack 
place, as we ſhall paint out at che concluſion of each o fche 


of ſound 3 1s 7 20 80 
bel jul he fame, do make thi my I ln and 1 


„ 3 


231, 232. The will ſhould be dated the day and year on FER? 
the teſtator ſigned it; concerning which we have made menrion 
in pages 151, 152. And he ſhould put his feat as well as bis 
name to the will; for although this is not required by the ſtatute 
af 25 Car. I. even with reſpeR to-real-eftate; and 8 to perſonal 
te, we have ſeen in page 154, that leſs formality is required 

in executing a will hereof, than a will whereby real eſtate is af- 


ond $7 l eſſes are 1 e e will does 


page gern real eftgte 505 a man deri er of diſpo- 
ed, by which it is expreſſed, e ſhall diſ- 


8 e ws een A under his hand and feal, &c. i * is neceſſary for 


the teſtator to ſeal his will 3 as by an omiſſion thereof the diſpo- 
fition hath been held void. And it has been held, that ſealing 
2 will is not a ſufficient ſigning within the ſtatute; therefore, it 


rms 
or precedents hereafter laid down, where ſome ſunker obſervatis 


| R 


5 NUMBER 1 


# 


A An; poſſeſſed of Money, Plate, Houſehold | 
goods, a Leaſchold eſlate for Years; another 
for Years determinable on the Deaths of Three 
Perſons named in the Leaſe ; and having divers 
Sums of Money due to him; but is not poſſeſſed 
of bon fe geen eſtat e A 10 his e 


gg 1 or 72 AR 15 Wb Sil of Chap 


oh in in he Shy 9 London, 


125 8 
Sw * 1 — Mar Sale, A I give, 8 and A 78 unto 
my heloved wife ſecurities for mo- 
ney, goods Un ſie and ad ces, 1 £ —— kind. 
foever: To non the vs wap ory nl 


adi iſtrators 3 
Forage my 11 it e n of is 4 oy and teſ- 


: 8 — 1 revoking and makin ng void and every hh | 


will or wills at any time 5 by me made, and do d | 
eee * e — f 


: 
1 
$ 
1 
1 
: 
x 
F 


2. Gives Neher, one Brother, 600, to another, 
| Ne 


— 


4 IN BIE ay 


the ſaid John Stiles have hereunto ſet „„ 


1. 


3 


beres wor 7 et 


eſence of ui who 2 N | be 
| #2 'bis preſence, Fave Jubſeride; "our . 1 Er 


3 in the year of our Lori 7 * 
9 e declared; and pub libed, 5 4; Fo: Fn 
by the abooenamed Jobs Sti , af % a EF 


„ and te ment, in the JOHN 
bis requeſt, and 


e gs Gat theretgv, © 
1 Tags; Jourss ” n it 1 
Wi Mages: Se 


NUMBER n 


Ax UNMARYIED Woman, P Ax. poſs 
1 A 2 A Ow Houletol 2 wat 
_ Perſonal eſtate. e's 


Wills to be decently buried j in ber Paril had, „ 
ool. 
to a te be par when be attains 21 1 — of 
Age; l  Tittereft wh ercof; in the mean tine, 10 be p- 
pled tears bis Main enance and Education. | 


bem hs 1 4 Ge whom Be „ © e 8 1 


IN Tus NAME or G Gone r 1 Mat 
of German-ſtreet, in the aint Jam the 
of Weltmitifter, and county bf Mddlefcrz f . bots cingin 
| health of body and of Gin mind, memory, and under - 
ſtanding, -prdifed be: God ſox the ſame, 75 make this my 
Wm will aud teſtament in manner and form allowing: 
. Ks T, I Will and deſire that 1 may be decently. buried in 


the church of Saint james aſpre nid; And 1 give - 
27 | 


aud queath unto re e ä wü 


iu 1 unto my brother 
Rr Gees: ALs 0:1 _—_ and be- 
= to. my nephew; ry bees, a my 


Matthews, deccaſed, the fum of 30ol. whe paid 


e pac hes for clas of bur, 


e t 


makes two e 


r 


4 
» 
* 3 f 
fl ; 
. * 
— = 2 4 A 
1 > : * 
— — — — D a meu 8 . We ' * 
2 — — — ˙— A — - 29 . 4 SP ES 4 5 
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ie, proper io. write S us . 
con e 
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to my [ud nephew, when he attains twenty-one years of 
age; and the intereſt thereof i in the mean mo to 1 
ch 


and applied towards his maintenance and education, in 
1 7, 


manner as my executor hereinafter named, ſhall in his dif- 
cretion think ft. ALL the reſt and reſidue of my money, 
3 chattels, eſtate, and effects, of what natute or kind 


4... ſoever, I give and bequeath unto my brother James Mat- 


thews: Ax p I do nominate, conſtitute and appoint my ſaid 


brother Janes, ſole executor of this my laſt will and teſta- 
ment; here oy revoking and making void all and every other 


whereof I have hereunto ſet my hand and 18 this.” 


= 

" . 
e b. SAE! MATTHEWS. ö 5 
NUMBER 1. 1 


will and wil 


at any time heretofore by me made, and do 
declare this to be my laſt will and teſtament, In WIT N ESS 


ny or 8 the * of our LM 7 


A Wine vom, , „ poſſeſſed of Goods, and Houſes held 


by Leaſes for Terms of Tears. 


1. « 8 en Houſe and POR Houſebold good! to 4 EY 
"a Anether Houſe to 4 Daughter. | 2 
| « F A her, "Sons and appoints 2 Exceutar. 


nn har Aro 


wrt 43 


. : 


Th 


IN nE NAME or Gor, Wen, 1 Mary Lins of the 
e of Honiton, in the ee of Devon, widow, being 
rs and weak in body, but of ſound mind and memory, 
= for the ſame, do make and declare this my 
will and teſtament, in manner and form 1 4 0 

1 give, deviſe, and bequeath unto my ſon. John Ke 
"executors, adminiſtratots and aſſigns ; all that my 1 chold 
Axelling-hauſe, meſſuage or tenement, ſituate — being in 
 +the/ borough of Honiton aforeſaid,,now in the tenure or oc- 
cupation of Francis Holland, cabinet- maker: Anp AL o, 


my bureau and bookcaſe with l mp6; doors, my ſilver qua 
os rwo-handled cup, marked I. M. K. my large, mohogany 


2 table, an 'mobogany. illar and claw table. Als o, 
LO e and bequeath «unto my daughter Elizabeth 
Tyr . iniſtrators and aſſigns, all that my 

— id dwelling-houſe, meſſuage, or tenement, ſituate 


ie in * of Coombrawley, in che faid * 


Seen ö Mee r ene S of = 


aa 


f 
d 
h 
— 
's 
; 
2 
d 
— 
er 
0 
5 


25 Gives 200l. to ber co 1000. fo ber nue, ond 


will lapſe, and if it be either of the legacies given to the firſt mentioned ſon 


AASA Y Hy 1 eee 
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of Devon, and now in the tenure or occupation ef Thomas "+ 

3. Jones, butcher, Ar.t. the reſt, reſidue and remainder of I 

my eſtate and effects, 'of what nature or kind ſoever, A 

devlſe, and bequeath unto my ſon 1 Kemp; and I 8955 

do hereby nominate, conſtitute, and int m faid ſon 
Thomas ſole executor of this my laſt il an d ent e: 

In witTwess whereof I have hereunto ſet: my hand and 
1 this | el eee . 


ne MARY: Ka, F _ 
N U M B K R W. 5 


A N Wahn by virtue of 2 Stare 
made previous to her Marriage, . of Pero 
_ ſonal eſtate. 


1. Mentions her Marriag, 2 r 


100ʃ 0 4 Couſin, 


e The [PIER deli bequeathed i ihe M th are ey this 1 willy 1 Ng | 
ther of the legatees die in the lifetime of the egen, the legacy of ſuch 


- 


or daughter, the ſame will become the | property of the refiduary legatee, 

as hewn in page 206, but if he die during the life of the teſtatcir, and the 

other two ſurvive her,” the reſidue may accrue to them as her neareſt rela- 

tives, yet not by virtue of the'will. Now this tbe teſtatrix might have pre» 

vented by bequeathing to the ſame perſons in various-other forme; as by 

limitations treated on p. 135, 136. or by ſuch conditions as ſhe might bave e 

thought fit to inſertz as for example, ſuppoſe juſt before the worde, la 

witneſs” the had added. Provided always and my will ie, that in caſe | 

wy ſaid ſon John die defore me; then 1 give, deviſe, and bequeath, what L ; 

have hereiabefore bequeathed to him, unto my ſaid —_— Elizabeth; 

but in caſe ſhe die before me, and my ſaid: ſon me then 1 

give, &c, what I have derelnbefore bequeathed to her, unto my ſaid: 

Jobn; and if my ſaid fon Thomas die before me, and my faid ſon John 3 

daughter Elizabeth ſurvive me; then I give, &c, what I hare e - 

dequeathed to my ſaid ſon Thomas, unto my ſaid ſon John and daughter 

Elizabeth, equally to be divided between them, and do appoint them joint 

executors of this my will. And if all my ſaid children die before me, then 

I give, Scc. all that is hereinbefore bequeathed to my ſaid children, unto 

all and legitimate child or children as ſhall be begotten'and born ok 

their ſeveral and reſpective bodies at the time of my death; | equally to be 

divided, and their fevers] and reſpecive ſhares paid, aſzigned aud delivered 

to chern, as they ſhall ſeverally and reſpectlvely attainthe age of ewenty- 
22 and for the purgoſe of thus providing ſor my ſaid children o 

children in caſe all my ſaia children ſhall die before me, do appoint my 

confins on and William he wild. * executors of this m vill? 

10 2 e (45 h 


* e 2 a 3. TM 


FA „ernie 
Fre 52 F 7 vided Bet ven e XN Miu apt 


ect, if lei Rai, Death ; if ther be 
5 th 6 fo to the Su ii 
rather 2 Execute. „ 


In THE, TNT FF. . 8 Aux, I. ae Kills, 
nowwile-of John Mills, of the pariſh of Saint Margaret, 
Weſtminſter, in the county of Middleſex, Eſquire, late 
5 Elizabeth Field, ae being ſick and weak in body, but 
ol ſound and diſ ng mind, memory, and underſtanding, 
praiſed be ies or the ſame, do her by, in purſuance ind 
1. * Exerciſe of the power and authority given and reſerved to 
me, in and by the ſettlement made previous to my marriage . 
with the ſaid Jolin Mills, and by forte and virtue of all and 
„ hor power = powers, authority and authorities in 

j * theretof, m 1b m * e 

Am is 755 bt is 

:queith unto 2 ehis ſum of 2 A e | 
1 = and dequanth > de, my b., William Pield, the 
ſum of 100l. Ars, 1 gre E unto m couſi N 
3. Ann Soam, ' widow, the Hui of 1661. Ar L the reſt; reſi- 
dis, and remainder of my eſtate add eftech, of what kind 
or nature ſoever which I have or ſhall have tight to diſpoſe 
of, I give and bequeath unto my nephew and niece,” James 
2 Field, e — ro be divided between them; in 
are b6th 11 . 7 eee 

Ae of + Of the wall Ly gb © before 25 then J gi 


th the th 8 F 12 ſo d Bae rr 
u. — yh 6.146 be p r op Aituls and I 
int * brother, 4 aforeſaid, ſole executor 


7 17 — A . whereof 
7 ara " Gay of 
C yon of our 4 


reg ws ELIZABETH MILLS. 55 


1 F is uſual at the begioaing of 8 married woman? nile; mention, or 
5 15 ly. termed, to recite the Aang of the dee of ſettlement, 
or bond, if the detives her power of bequeathing from a bonds, ns the date 
thereof, the parties , the eſtate or eſſects ſettled or mentioned there- 
io, end the power the wiſe bas thereby for . z which is ey 
done in the ſame or like words 46 are Tontained.ip t ſettlement or bo 
a: ic onen hafpeni, when a married woman has a defire to 
that ſhe cannot immediziely have recourſe to ber deed of ſettlement or 
tons, (the ſame-being uſually Jodged in u traftee's hands), I have here [aid 
down this conciſe method, whereby aimariied women effeually di Iſs 
Poſe of eftate or ee provided hes ſufficient wh virtue of any 
ſettlement made previous to ber marriage for ſo doipgy (ce Paget 143, 1436 | 


. . 


e 


Arni 
NUMBER v. . 


A Man having Money Goods, and Effects, but 


Real eftate. . 


1. Giver tn bis Sor qook. To a Deiighter, 30% 
2. To Fwd Daugbtert, 300 


alain ther vera gel of 21 car be married 7 
The Hitere n 27 2 . fd Þ far their 
aintenance. _ 

3. Provieg. if 2 andes Age; ra 
out their Mothers "Le to g to firſs 
mentioned Son ard Sagte, ä * . 55 

4 Gives to Wife the uſe of Houſebola 


2 and the pb Hs ereof 1 2 2 4 21 ber E 
45 to Wife, who is mide Exccutriz, . 


IN rl dr Go ; e e Ve Fat of 
the pariſh of Saint Martin in Bell in th of 
iddleſex, baker, bein * _—_ of Jour * of. If 
mind, memory, and — ng. pra ed be the” 
_ ſame, do _ this m bt will BR e Tod ths Toh 
1. following: I give whey 3 


h 
— E the um of 0 


3051. A 8 = doors = 
— Jane and Fantese "I g's Uk vY 
to be paid when and as they attaini their Pryor — 5 
| ages of 21 3 Wa days MOT Re reſpet- 
tive marriage, whi ed they 4 
with —_— as hereafter Bene 


; * — my 20 
| daughters Jane and Frances ſhall ſo L 


years, or be married, my my will Ly ITY 
duce of their ſeveral legacies ſhall be paid and appli 
_ wards their maintenance aid education, in ſuch CS as 
my executrix herein after named, ſhall according to het diſ. 


3. cretion think fit: Provipep always, nevertheleſs, wo F-2 


7 


will and mind is, that in 2 one or Gai of 1 
ahughttts Jane arid Princes d. (hall tou hin forg. vin 7 
tained 21 years of age, an ow, 
: fon in. nee er the} i fo XY e 
l We 158 IG, WF 


| 23 pat ool. * I 18 
| ſhall be married, 
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24 
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428 ef unto my ſaid ſon Th mas, and my y daughter 

+. Mary Tomkin, equally to be divided between them g. Av 
I dv hereby give to my wiſe Elizabeth' Fowkin, the uſe of 


& the whole of 
One half of- my Plate, linen, china, houſehold ous and 


furniture, which ſhall be in my dwelling houſe * tine of 
my death, To Help, uſe, occupy, and poſſeſs the ſame 
during her life; and from and — after her death, 
I give and bequeath the faid plate, linen, china, houſehold 
$ and furniture, unto my aforeſaid ſon Thomas Tom, 
5. Ein, his executors, adminiſtrators, and aſſigns. Al L the 
reeſt, reſidue, and remainder « of my money, goods, ee 
EM herein 
eſtate and effects, of what nature or kind ſoever, not« be- 
fore given and diſpoſed of, after payment of my Juſt debts, 
funeral expences, and the expence of. proving this my will, 
I give and bequeath unto my ſaid wife, her executors, ad- 
- miniſtrators and aſſigns; and I do make, nominate, conſti- 
tute and ap points my ſaid wife ſole executrix of this A 
+ * laſt will and teſtament, hereby 'revoking and ee Ae 
all and every other will and wills at any time heretofore by 
me made, and do declare this to be my laſt will and teſta- 
ment. Ix WIN ESS whereof I have hereunto ſet my hand 


„ ind ſeal the day eee r 


1 8 1 
ad, "od, :& tht ab abovenamed Jobn Tomkin © TON 5 e Ta 


be teflater, as and for bis laft will © DE IS a 
os by che eg — 5 Fer Fo 
and jnterlineations therein being firfl JOHN TOMEN. 'F 1 
made, namely, the zords K uk e 
5 of ) eraſes, and the words (the who $ N 


#f ) interlined, likewiſe, the word „„ 
(the) aud the word , herein) juters. -. g 
wied) as and for bis la will t 
: 5 pr Face of nag obey 
bis requeſt, and in bis preſence. 
Le. our names as dee 


Lazarus Mitrozp, a 
9 oe, 0 


5 * * 


* ne caſe * 1 as, — | 
will not be eb vl, as mentioned page 160, | 


K It is common both in wills and deede to cut 8 
words or letters, but it is far better to eraſe the ſame in the above 
= —— ho dts, bet boi rn 
enn, 


arri 


5 NUM B E R VI. Fo 
f 1 Mas e a r eee 5 
d | Perſonal eſtate, toa conſiderable Amount; bat : 


no Real eftatc. ' © 


1. Tales Notice that his Wakes trolled fr 13 ant 
as 4 Token of Love gives: ber fone Plate, ge 
7 ane igang. 8 . 
2. Gives Legacies to two Brot rer. 5 5 
3. Legacies to Executors for Care and Trouble. 85 
4 Refidue of Houfebold-goods, r Stock tn Trade, 
290 edts, ts wo Perſons upon e 
78 therefrom, and from Debts 
1 the Benefit of bis Sen and treo 
ſich other Children as he might have 
22 avith at - the Time of bis Death. 
lied. towards their Maintenance and 


to be paid at their ——_ 
=> So... In caſe any er either * 
7 to Bade their Parents Shower 7 _ 271 


Deaths "without | Iſſue, py Sayer e If fie be 

then dead, Teftator”s Brothers to have it.. | | | 
5 77 een empowered to alter or change the Securities on which 

Moneys be placed, and to apply the Chalet Share of 

5 Principal for putting 2 or either of them to R% or 

. them up thereing or them in Aer ö 5 
6. Indemnified againſt Expences end i „5 ; | 
7. N 11 5 * e — Toes 5 


JJC 


ne 


8 IN Tat NAME or Gre: Auw. 1 Willa Wharton, | 
5 of the pariſh of Saint Martin in the Fields, in the county - 
of Middleſex, Upholſterer, being fick and weak in body, 

1 BY of ſound and diſpoling mind, memory, and underſtand- 
ing, thanks be to God for the ſame, do make this my laft 
1 ll whe teſtament in manner following: Wuzzzas my 
dear and loving wife Martha Wharton is provided for by 
| ſettlement made on her marriage, and thereby, on 
death, will, amongſt other — =o be entitled to, and 
| ſeſſed of a dwellin — or tenement, ſituate 
Fo and being at Knightſbridge, in the pariſh of Saint 
4 Hanover Square, in the ſaid county ar Middleſex, for the 
term of her life: Now, in token of the love ns alfeQion 
1 hy have and bear for and towards my ſaid wife, I give and 
|  bequeath to her all the plate, linen, china, houſeho 
| Iz furniture of all kinds, which ſhall be in the aforeſaid 
dwelling-houſe at the time of my death, and alſo the fum 
of 20 Calder fora ring Re A 
bequeath 


5; 
. 


. 
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bequeath to my brothers Job and Thorhas Wharton, the 


like ſum of 29 guineas each for a ring and mourning, 


china, houſehold goods and furniture, and a 


At 50, J give and Bequenth unto John Jones, and Th 


Jenkins, of Knightbritgs aforeſaid, Eſquire, my exectitory- 
and truſtees hereinafter named, the ſum of 601. Eichy for 


the care and trouble” they may have in 0 e 


will, and perfotmity ths truſts hereby in them tepoſc 


Au. the reſt, reßdue, and remainder of my e Hven, 
other my 


„ chattels, fi6ek tf trade; eſtate, and effects of what 


7 Pg or kind 7; nor herefn- Be fore given or bequeath- 


ed, 1 give and bequxath unto rhe ſaid John Jones and 


Thomas Jenkins, TO Her to them the ſaid John Jones 
and Thomas Jenkins, their executors, adminiſtrators, and 


aſſigns, upon this ſpetfal truſt and confidence neverthelefs, 
that is to ſay, , rhat they My ſaid truſtees, or the ſurvivor of 
them, or the eFeeutors or adminiſtrators of ſuck ſurvivor, 


do and ſhall, as ſdon as convenient after my death, fell and 


diſpoſe thereof, arid call in and receive all ſuck debts; ſum 


or ſums of money, as ſhall be due or e to me at the 


time of my death; and place the moneys ariſing by fuch ſale 


or diſpoſal, and the moneys ſo to be 1 in ny received, 
upon government, or other good and ſufficient ſecurity, in 
— nalaes; Ber think 


names, and in ſuch manner as they ſhall 
proper. AN D As o in traſt, that they do and ſhall receive 
the intereſt and dividends thereof from time to time, as the 
ſame ſhall become payable, and pay, apply, and diſpoſe of 
the ſame, or a ſu nt part thereof, for and towards the 


maintenance, education, ſupport, and bringlng'ls of my ſon 


effects, with the 
{hall not have been applied for and towards the maintenance 


death, until wy fai 


James, and my daughters Mary and Elizabeth Wharton, 


and ſuch other child or children, as J {ball have living, or 


tut my ſaid wife may be enfient with at the time of my 
aden mall ſeverally and reſpectively 


attain their ſeveral and reſpective ages of 21 years; and 
NE on ry ſaid ae A a 

y attain their ſaid ages of 21 years; in truſt to pay, aſſign 
transfer; and Fonyey all the reſidue of my fad late an 

intereſt, dividends, and produce thereof, as 


and education of my ſaid children as aforeſdid, ot for put- 
ting any or either of them to buſineſs, or otherwiſe advan- 


cing any or either of them in life, purſuant to the power 
hereisafter for that purpoſe contained, equally unto and 
among all my ſaid children, when and as they ſhall ſeve- 


rally aud reſpectively attain their ſaid ages of 21 years: and 


in caſe any or either of my ſaid children ſhall happen to die 
before ing land 1 years of age, without leaving iſſue 
of his or her body . 

aflign, transfer, and convey all the ſaid reſidue of m 


* 


lawfully begotten; then in truſt to. 7 Ya 


all feverally and reſpeclive- 


— 
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End effects, and the intereſt; dividends, unll produce'theres 


| "of, or ſuch part thereof 45 ſhall remain 5 3 


aid, unto fuch of my faid chiidten as ſhall live to attain 


His, her, or̃ thei? re ſpective age pr ages of 21 years, ſhare +. 
And ſhare alike; if more than one. Bot it cafe any or either 


of my ſaid children fall kappen 1 die under age, Jedvin 
Mue of his, her, or their body or bodies lawfully begotten , 


their ſeveral and reſpective ages 


$ 


| — in caſe ſhe 
z; ſhall be then living; and 1 
te my Taid iſle ay, al 


. proper, to al 
1355 0 wy eftate and 


then in truſt to pay, aſſigi, ny and convey the part ar 


Hart of ſuen deceaſed child or children unto ſuch his, her, 


or their ifſae, ſhare and ſhare alike. ( more than one}, when 


* 


' and ſo ſoon as they ſhall Nene, and teſpectively attain 
01 2 


1 f years, and to ny and 
apply the intereſt, dividends, and produce thereof, in the 
mean time, for and towards their refpeQive maintenance 


and education. But in caſe all and every of my faid Chil- 


dren ſhall - happen to die under ages and without leaving 
Iſſue of his, her, or their body or bodies lawfully begotten ;; 
then in truſt to pay, aſſign, transfer, and convey the ſaid 
reſidue of my eſtate and Effects, and the intereſt, Lividends, 
and produce thereof; or ſuch part thereof an ill remain = 
mapplied as afbrefaid, uhts my ſaid Gear and loving wife 
07-9 vo ko wg re etecutors, adminiftrators aud aligns. 
ſhall be then dead thih in Muüſt, to pay, 
aſſign, tränsſet, and convey the fame unt r two 
brottiers John ad Themas Wharton, er TWeh one of them 


hereby Empower and di- 
5 transfer, Face the 


1 
1 


fame ccbrdingiy. An K do Yithorit and enipower my 
faid truſtees; from time ta time; &s often as they thall thin 


er ahd ings the ſecurities on Which the ſaid 
and effects ſhall hereafter be pldeed/out, 

and from time to time, 48 often uy they ſhall ehink fir again 
* * the Tatne dut upon government, t en other good 
and ſufficient ſecurity or ſecurities, as the Mall think pro- 
per; and ] do hereby alſo authorize and empdiver my ſaid 
truſtees to apply the re ſpective part or ſhare of any or either 
of my aforetaid children, or the reſpectiye part or ſhare of 
any of either of their lawful iſſues (id caſe any of either of 
them die under age leaving iſſue as aforeſaid) of and in the 
aid reſidue of my eſtate and effects, for putting any or ei- 
ther of my ſaid children, his, her, or their lawful iſſue, out 
to buſineſs, or png ne employ, or for ſetting him, her, 


or them up in bulineſs, or advaiicing him, het, or them re- 


Qivelyy in any employ or otherwiſe, for hig, Ber, or their 


reſpeRive advancement in the world by ing or other= 
wite bewtdeber any chief in this my will contaned to the 
ae thereof in auy wiſe notwithlkancing, Ann it u 
my will and ineaning, that my faid truſtees, gt either f 
diem ſhall vor be liudle to anſwer or make good any 19 


— 


* 


« - 


 » loſſes that ſhall ot may happen to the aforeſaid refidue 
my eſtate and effects, in placing out the truſt moneys, ac- 
- carding to the directions in this my will, or in tranſaQting 


. _ any money affairs, or otherwiſe relating to or concerning the 


execution of the truſts. mentioned in this my will, unleſs 
the (ame ſhall appear to happen by or through their or ei- 
._ ther of their wilful neglect or default; nor hall either of 
them my faid truſtees be anſwerable or accountable for the 
da aQs, deeds, receipts, or diſburſements of the other of them; 
but each of them ſhall be anſwerable only for his own ſe- 
pParate acts, deeds, receipts, and diſburſements: And I do 

- hereby direct that my. ſaid truſtees ſhall and may pay and 

© reimburſe themfelyes and himſelf out of the aforeſaid reſi- 
due of my eſtate and effects, all reaſonable and neceſſary 

. coſts, charges, and < whatſoever, that they or either 
olf them ſhall or may bear, pay, be put unto, or ſuſtain in 
il @cution.of. this my will, or the truſt hereby 
7. in them repoſed.” AnD LasTLyY, I do hereby nomipate, 
. ͤ my aid rraices the aid Jobs Jones 
and Thomas Jenkins, executors of this my laſt will and 
teſtament: and I do hereby alſo nominate, conſtitute, and 
appoint my ſaid wife, ſo long as ſhe ſhall continue my wi- 


dow, and no longer, together with my ſaid truſtees, guar- 


: dians of my aforeſaid ſon James, and my daughters Mary 
and Elizabeth Wharton, and of all, any, and every ſuch 


. - other child or children as I ſhall have living, or that my ſaid 


wie taay be enſient with at the time of my death f: and do 


keteby fevoke and make void all former and other will and 


wills by me at any time heretofore made, and do declare 
this to be my laſt will and teſtament: In WIT N ESS 
whereof I have at the bottom of the two firſt ſheets of this 
my will (the whole whereof is contained in three ſheets of 
BEG ) ſubſcribed my name, and to this third and laſt ſheet, 
y hand and fealg the day of in the year of 


Stcnep, ſealed, &c. 1 3 2 
. in No. I] 5 3 5 WILLIAM e | 8 


1 To zppoint guardians, any father has power, as was ſhewn in p. 102. 
g When the will is contained in more than one ſheet of paper, the ſheets 
in which it is Contained are uſually tied together at the top with incle or 
tape, and then the teftator writes his name on the right hand fide, at the 
bottom of each, and pute his ſea] to the lat. The witneſſes write. their 


names at the bottom on the left hanc fide of all the heets; in the laſt word 


whereof, over the place where thoſe write their names, it is wrote 
Signed, fealed, bc.“ (as in No I.); but in the other ſheets only the 
nw word ** Witneſſes,“ is wrote juſt over the place where they write 
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| 5 . 9 e 
NUMBER-VlL 

A 3 AN' : poſſeſſed of Real eſtates, 5 4 u | 

af inherifapory Perl Hal ftate, 55 * | 


4 10 FD 7 Real 5 to one in . 


2. An Annuity to a Sifter for Life, payable bur IG 5 1 


tor's Freehold and Copybeld eflates, except the Eftate before 
deviſed; to be paid by halfeyearly. Payments free of 4 
Charges, Sc. with Power fer ON to enter and ab | 
ter twenty Days Non-fayment.. 


3. Another Anniaty to Wife out of 2 Eftater, Sable in the 


Jane Manner, and wow thy Jos eue, 40 KN 3 

to the Sifler. 

4. Another to 4 Coufin at of fl Eftares, we to Bids or- 

tain Sum per Week C encliſſue of ber Huſband's. Control), 

| with ſome Power to at See pms vo the 
Sefer. 


| 5 . Dooth the Bates chargeble with all th aue, to anther 


Siſter for Life.” 5 
6. Aer, the Silter*s Death 70%. Mo Jane i in Truſtees * prin 
. Contingencies, Se. Wa 
7. Dewiſes the fame Eflates to augther Sifter feds... oa | 
8. The fame to a Man for Life. Then to Deviſee's * in Tail- 
male; and in Default of Hue Male to 905 nne and . 


_ the Heirs Male of their Bodies. © 
9. In Default of Iſſue fi 3 mentioned Deaiſer, Aa the 
Efates to a' Kinſman . 3 Then to Soo: s Iſſue in 
Tail-male. 8 | 


o. Obarges the.  Efate with. Dupont! 3 4 certain Sa if 45. 
mentioned Deviſee, or his Ide, have them by the Dewviſe, 


11. If lafi-mentioned Dewviſee die without Iſſue 3 ſame Eftates dr. 


 wiſed to another Perſon for Life, and then to bis Mes and 
on Failure thereef to Taftator's own right Heirs for ever. 
2. Dire&s Debts, Oc. io be paid out of Perſonal Way 

I ts Deviſes to a Public Charity. 1 oy 

14. Pecuniary and ſpecific Legacies 10 4 Sifter, SLE 7s 

15. Refidue to Wi hes ang "oped ber and a Sifter Excentrives. 


m * 


IN TT Name! or God, 1 I Thomas Noble, 


of , the city of 5 1 
| 1 ing 


Fd 


* 


s Ar NDR. 


* 


* 


ing fick and weak in body, but of found and difpoſing 
= ind, memory, and: under ndiog, praiſed be God fr 


| | und the 
ame, do make and declare this my laſt will and teſtament, 


® in dhe form following, that is to ſay, 1 give and 
that 


deyrie all that my meſſuage or tenement, land, and here- 


ditaments, with the aj\purtenances, ſituate, lying and og 


in the pariſh of RoſeneMe, in the county of Denbigh, 
now in the tenure or occupation of David Bruce, yeoman, 


— 


unta William Noble, of the pariſtr of Saint Aſaph, in the 


did county, of Denbigh, clerk, his heirs and affigns for 
er. Algo, 1 give, grant, and deviſe unto my fiſter | 


Elizabeth Coleman, widow', and tr aſſigns, for and du- 
ring the term of her natural life, one clear yearly annuity, 
rent charge or ſum of 40l. of lawful money of Great-Bri- 


_ fain; eo be iſſuing and payable out of all and every other 
8 72 eſtate ar eſtates, ſituate and being in ihe county 
0 


Denbigh aforeſaid, and the county of Middleſex, or 
either of them, or elſewhere, not herein before deviſed, 
and out of my copyhold eſtate, ſituate, lying, and being at 
Potters Bar, in the faid county of Middleſex (which faid 
copyhold eſtate I have furrendered to the. uſe of this my 
_ ee ſaid 2 or rent-chnryge oh Fo gr ” 
Mi ual half-yearly. payments, the firſt whereo 
to begin nd mae 1s expiration of fix ka- 
Jendar months next after my deceaſe, ang always to be paid 
free and clear of and from all manner of taxes, charges and 


impoſitions whatſoever, to be taxed, charged, or aſſeſſed 


upon the faid annuity, or upon my ſaid; ſiſter, in reſpect 
thereof by authority of parliament, or otherwiſe howſo- 
ever; and if it hall Happen that the faid annuity or rent- 
cha of 4ol. or ainy part thereof, ſhall, be behind or un- 
paid by the ſpace of twenty days next over or after any or 
either of the ſaid da;ys whetean the ſame is made payable, 


and ought to be paid as aforeſaid (being lawfully demand- 


ed), that then and fr om thenceforth, and fram-.time ta time 
as often as the ſame or any part. thereof ſhall, be ſa in arrear 
aud unpaid, it {ball amd: may he, lawful to, and for my ſaid 
ſiſter Elizabeth Cole man, and her aſſigns, upon the ſaid 
Freehald and copyhol d eſtate and eſtates, every or any part 
or parts thereof, to e nter and diſtrain, and the diſtreſs and 
diffreſſes there found to take, lead, drive, and carry away, 
and to impound, deta in, or otherwiſe to ſell a nd diſpoſe of 
the ſame, until thereby or otherwiſe, ſhe and they ſhall be 
lawfully ſatisfied and paid ſuch annuity or [yearly rent- 
charge, or ſo much thereof as ſhall be. in ariear, together 
with all coſts, charges, and expences whatſoever as ſhall be 


eee 


— 
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3. oxcalipued by ſuch entry, 4s and Wot Arzo, 1 
5 5 grant, and deviſe unto ed wig Je . 
and her pr Be one anguley vr. or clear 3 5 0 r 
40. of lawful wary bo Great:Britains i and. _ ng the 
0 of her ay er ito 271 ſuing and 1 gut of 

nd from all 1 ＋ £5 9 free and copy- 


ball ee eſtate 


"jp yo eren. 
- larly den A 15 TT payable. 42 hal 1 Fn the 


ts 8 2 to ca * tbe 12 f pda 3g 3 * 


and diſtreſſes, and to make ite l . — 2 
ent of ſuch annuity, or ANY pa reh as is he 
1 given 4 my ſiſter Elizabeth in e 
yment of her annuit Or ent- a. 
| Rado as ar ſaid. A 1 f b & 18 and deviſe 
unto my couſin ON: 811. a ſages, of _ 
Wrexham, in 05 county 15 high Lage tallow- 
chandler, one other An clear ah rent - chatge of 
10l. 8s. of ol 0 325 Britain, for and during 
the AY of her 2 5 2 4575 able out 
of and from all gung of, d other freeh wig gopyr 
hold eſtate and reſaid, not h 1 ne 6 


Ac deyifed, and th be paid to her wee 10 7 8 — 
a week: and her AT ſhall be a NO Us Ache 
for the ſame, which ſhall not be 18 to che 
einn of ber ſaid n ones; go = | 
| wer pt with the ſame authori the faid Fran- 
Eh ſones to enter upon the ſaid Premiſes nd to make diſ- 
| ap and Ns: od. ea . fnon- 
yment annuity, or an reof;, as is herein 
| . given to my ſai de Eliabeth Clem, 1 caſe 
of nou-payment of her annuity vr rent-charge of 40l. a 
Fra; or any 15 agg RAINY; Ax-50, I give and 
deviſe all and every other my and copyhold 
2 and eſtates Se e aforeſaid, not herein be- 
fore particularly deviſed, but choged and chargeable wich - 
the — of * 19 reſpective yearly annuities or rent- 
N Lg pd, fr nd gn mentioned, unto my 
oble, ſpi 


the term of her 

iter li vr : Ax p from a eee after the deter- 
me of chat eſtate, b _—_— or if RET 1 give 
and deviſe the ſame, an * Fee e e af n wy Janes | 
Spencs and Daniel Dowlag, ri-road, in 


i This anovity being changed on real eſtate, the executor has po more 
©ncern therewith than he has with a deviſe of real eſtate, mentjone! page 
156, wherefore the annuitant may eater and make difireſs-and ſale with- 
out his intervention, —lt is moſt uſual to make an annuity payable, from 
ide 6rſt quarter day after the NO Ons Of * 2. 
Pt 243, 244. | 

the 


4s A END 


the faid county of Middleſex, gentleman, and to their 
heirs, in truſt only, to preſerve and ſupport the contingent 


remainders and nſes herein after limited from being defeat- 
ce, barred ordeftroyed; and for that purpoſe, from time 
do time, and at all times, fo make entries and bring actions 


as occafion may be or require: nevertheleſs to permit and 


ſuffer the ſaid Mary Noble to receive and take the rents, 


iſſues, and profits thereof for and duridy the term of her 


+. natural life: Arp from and immediately after the deceaſe 
of my ſaid fiſter Mary Noble, I give and deviſe all ard 
every my faid other freehold and copyhold eftate arid eſ- 


tates, ſo given to my ſaid ſiſter Mary Noble, for life as 
aforeſaid, and charged and chargeable with the ſeveral and 
reſpective annuities as aforeſaid, unto and to the uſe of my 
aid fiſter Elizabeth Coleman during the term of her natu< 
ral life; and from and immediately after the determination 


of that eſtate by forfeirure or otherwiſe, then I give and 


deviſe the ſame, and every part thereof, unto the ſaid 


\/ - Janzes Spence and Daniel Dowling, and their heirs in truſt 


2s aforeſaid, fo preferve and ſupport, &c. [es in clanſe b, 
3. 


only a different name], Ax p after her deceaſe, then I give 
and deviſe all and every my ſaid other freehold and copy- 


hold eftate and eſtates whereſoever, deviſed to my ſaid 


| fiſter Elizabeth Coleman as aforeſaid, and charged and 


chargeable as aforeſaid, unto the ſaid William Noble for 


and during the term of his natural life; and from and im- 


mediately after the determination of that eſtate by forfeiture 


or otherwiſe, I give and deviſe the ſame, and every 


thereof, unto the ſaid James Spence and Daniel Dowling, 
and their heirs, in cruſt as aforeſaid to preſerve and ſupport, 


Ke. [as in clauſe 6, only a different name]: and from and 


immediately after the deceaſe of the ſaid William Noble, 


I give and deviſe all and every my faid other freehold and 


copyhold eſtate and eſtates fo given to the faid William 
Noble for life as aforefaid, and charged and chargeable as 
aforefaid, unto and to the uſe and behoof of the firſt ſon 
lawfully begotten, or to be begotten of the ſaid William 


Noble, the heirs-male of the body of ſuch firſt fon 
lawfully ifluing; and for default of ſuch iſſue, to the uſe 


and behoof of the ſecond, third, and all and every other 
fon and ſons of the ſaid William Noble, and the heirs- 


male of the body and bodies of ſuch ſecond, third, and 


other ſon and ſons lawfully begotten or to be begotten, 


ſeverally and ſucceſſively, as they ſhall be in ſeniority of 


age and 7; ty of birth; that is to ſay, the eldeſt of ſuch 
ſon and fons, and the heirs-male of his and their body and 
bodies being always to be preferred before the younger ot 
ſuch ſon and ſons; and the er his and their me 


* 


I; 
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and bodies lawfully to be begotten; and for default of ſuck 
Hue, then I give and deviſe all and every my faid other 
_ freehold and copyhold eſtate and eſtates whereſoever as 
aforeſaid deviſed, to the firſt daughter of the ſaid William 
Noble, lawfully begotten or to be begotten, and to the 
heirs-male of che body of ſuch firſt daughter lawfully iſſu- 
ing ; and for default of ſuch iſſue, then to the uſe and be- 
hoof of the ſecond, third, and all and every other daughter 
and daughters of the ſaid William Noble, and to the heirs» 
male of the body and bodies of ſuch ſecond, third, and 
other daughter, lawfully begotten, or to be begotten, feve- 
rally and fucceflively, as they ſhali be in mari fre age 
9. and priority of birth: Ax n for default of ſuch iſſue, then 
I give and deviſe all and every m ſaid other freehold and 
cCopyhold eſtate aud eftates whereſoever, ſo deviſed to the 
- ue of the ſaid William Noble as aforeſaid, and ; 
and chargeable as aforeſaid, unto and to my kinſman John 
Banks, ſon of Thomas Banks of Wrexham, in the county 
of Denbigh aforeſaid, tallow-chandler, by Jane his wife, 
for and during the term of his natural lifes and from and 
immediately after the determination of that eſtate, by for- 
feiture or otherwiſe, then I give and deviſe the ſame, and 
every part thereof, unto the ſaid James Spence. and Daniel 
Dowling, and their heirs in truſt as aforeſaid, to preſerve 
and ſupport, &c. [as in clauſe 6, only a different name], and 
from and immediately after che deceaſe-of the faid John 
Banks, I give and deviſe all and every my ſaid other free- 
hold and copyhold eſtate and eſtates whereſoever, ſo given 
to the ſaid John Banks for life, as aforeſaid, and charged 
and chargeable as aforeſaid, unto and to the uſe of the firſt 
ſion of the ſaid John Banks, lawfully begotten, '&c. [be 
10. ſame as to the iſſue of William Meble in clauſe 8.] Au my 
will is, that in caſe the above-named John Barks, or hie 
iſſue, ſhall at any time hereafter be ſerſed or poſſeſſed of 
the freehold and copyhold eſtates ſo deviſed as aforeſaid, 


the ſum of 100l. ſhall then be paid to William Banks, bro- - 


ther of the ſaid John Banks z and I do hereby charge the 
x1. ſaid eſtates with oy thereof e ee : An 
for default of ſuch iflue of the ſaid John Banks, I give and 
deviſe all and every my ſaid other freehold and coyyhold 
| eſtate and eſtates whereſoever, ſo deviſed to the ihe of . 
the ſaid John Banks, as aforeſaid, and charged and charges | 
able with the payment of the ſeyeral annuities as aforeſaid, 
unto and to Thomas Watſon, of, &c. and his iſſue [in ſame 
manner as deviſed to William Meble in clauſe 8), and for 
12. want of ſuch iſſue, to my own right heirs for ever l. AND 
I do will, erder, and direct, that all my juſt debts, funeral 
expences, and the chatges NF ptoving this my will, be, 2 
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a M 
IF my exeeutors hereinaſter named, paid and diſcharged out 
173. 0 


my perſonal eſtate; and after payment thereof, I give 
and bequeath to the prefident,. e and g 2 of 
_ _ -- | Dhirifs Hoſpital, London, che ſum of 200], for the uſe of 
_ ++ the faid boſpitaly the ſame to be paid within nine months 
14. after 3 ALso, 1 give and bequeath unto my 

_ - | dad filter Elizabeth Coleman, the ſum of 201. my gold 
Watch, ſilver pint and quart cups, marked T. N. and all 
25. filyer Pat warty AA the reſt reſidue and remainder 
Tf of by perfonal eſtate, of what nature or kind ſoever, 1 
* "eng dequeath the dame, and every part thereof {after 


ent of my debte, funcral expences, charges of 


': | proving this my will, and legacies as aforeſaid) unto my 
aid wife Jane Noble: Aus 1 do hereby nominate, eonſti- 


ente, and appoint my faid wife Jane Noble, and my ſaid 


— + ter Elizabeth Coleman, executtixes of this my laſt will 
And ceſtament ; hereby nevoking and making void all for- 
wer wills and teſtaments at any. time heretofoxe by me 


made, and do declare this'to be my laſt will and geftament.. 
I ws2xz85 whereof E have, at the battom of the three 


By thoſe deviſecs and limitatians begun at clauſe g. may be perceived 
bow s man-mey limit bis lande ie many perſons us arc in beiog for life, 
with reminders in Pute as many of them as he thioks fit; and hereby 
ts cooliſtent with the rules of law aud equity; as here, although nei- 

ther of the perſons to whem thoſe eſtates are in this manner deviſcd for 
Tife, can convey for any longer than for his or her own life ; yet the 
hue to whom the eſtates are lim and who-will by this geviſe take eſ- 
tes - tail, either of thera, hes in poſſeſsion,. may be enabled, by ſuffering 
. & common recovery. to convey the „ ee So where real eſtate is 
deviſed to any one in fee - tail general {defined page 115.) without any re- 
inder gr reverſion expeQant thereon, the entail may te effetually barred 
2 fine, —Concernirg « remainder we gave ® hint in page 33; and 
here we have a deſcription both of a zemainder and reverſion, a5 here we 
fee eſtates are given to ſeveral perfogs for life, with limitations to their iſ- 
fue iin tail, which are called remainders; and for want of ſuch iſſue the 

| eeſtator ultimately gives the eſtates to his own right bgirs for ever, which 


Hotter is called a reverſion, and this would have exiſted had the teftator 


- made no mention thereof: for if there be a gift for life or in tail, and no 
iſpoſition of the fee, the reverſion in, without any ſpecial referyation, 
| ay rake Cage why law, and ag will ceiurn to 83 

| Kelis cer eſtate a carved theres ut 18 yalel eſs prevented by a reco- 
71 ſuffered. Now where there is — [vin 2 over, the tenant 

. il genera! tnay effectu ly bar the entail by a fine, provided he hat alſo 

e reverſion in hitnſe f, which he may poſeibly have on the donor's death, 

85 beiag his right heir. But where there js avy remainder over, or s re- 
yerfron: that is not in the tenant in ta il, 4 recovery ſhould be ſuffercd for 
effeQuvaily barring the whole. To explain the reaſon of this and other 


prime hue touched upon, a copious treatment on the dofrine of remain- 
r 


ers, reverſions, fines, and recoveries would be requiſite, and as this might 
| 461506, Hoc tedious to ſome of our readers, and Iikewile wonld be rather 
invaſ 8 3 work, = hall. refer ſuch as are 

us of fuller information, to Black, Com, 2 V. 163. 1; „357. 
1 3 — hs 
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Leto 413 


i e cir ROWS. 

| in four ſheets of paper), ſubſcribed my name, und to this 
; 1 7 OY 
5 3 eee pets 


| F meg webt FF 


FFP 


Non vn. . 


A Mas makes his Will of his Real eftate only, 
and deviſes the ſame to a Single Woman, 
_ chargeable with an Annui F given to his Natu- 


ral Dayghter thereout. 


1. Deviſes the Eftate ſuljeat 70 an 1 


2. Gives the Annuity, payable Helf-yearly, with * to 
enter and diſirain ofter 20 
y as to enter and receive th Nuit 15 40 Days Now- 


oy THE: Name or Gos: PO IM. J. of the pariſh 
of in the county of Middleſex, gentleman, deing in 
health of body, and of found and footing mind, _ or, 
| and underſtanding, praife be God for the ſame, do 


laſt.will, 'in manner following: T give and deviſe 5 


1. 
1 ande Natel Puella, of the pariſh 7 — aforchid, 9 
woman, all that my meſſuage, tenement, land, and 


taments, with the appurtenances, ſiuate, lying, and being 


at , and now in the tenure or occupation of ; To 

__ unto her the faid Iſabella Puella, her heirs and af- 

ſigns for ever; Suyrzct nevertheleſs to, and charged and 
2 with the annuity, yearly rent, or fum of forty 

2. pounds, herein after mentioned. And I do hereby give, 
_ deviſe, and be _ bell Paoli, and & lrg og 1 2 2 

ter of the ſaid lla ; 


early rent or ſum of 40l. of web money , of . 
| of all taxes. and other deductions tary or 
| otherwiſe, to be iſſuin — and payable out of che ſaid meſſu- 


age or tenement and heredicaments, and to be 
; — 55 2 5 e onthe fab 
* Saint 7 and © birth of ar l. 
at x | Chrifty 


> 


* 
2 244 
4 
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' Chrift; the firſt payment thereof to be on ſuch of the fame 


feaſt-days as ſhall firſt and next happen after my deceaſe; 


and I do hereby charge and ſubject the faid meſſnage or 
tenement, land, and hereditaments, to and with the pay- 
ment of the ſaid annuity, yearly rent, or ſum of 4ol. ac- 


cordingly : and my will is, that in caſe the faid annuity, or 
any part thereof, ſhall be behind or unpaid by the ſpace of 


twenty days next after either of the aforeſaid feaſt- days 
whereon the ſame is herein before directed to be paid as 
aforeſaid (being lawfully demanded), that then and ſo often 


as the ſame, or any thereof, ſhall be ſo in arrear, it ſhall 


2 pak may be lawful of the ſaid Jane Puella, and her aſſigns, ! 


to enter upon the ſaid premiſes charged with the ſaid an- 
nuity as aforeſaid, and * for the ſame, or for ſo much 
thereof as ſhall be ſo in arrear, and the diſtreſs and diſtreſ. 
ſes then and there found to detain and keep, until ſhe ſhall 


- be fully paid and ſatisfied all ſuch arrearages, with coſts 
and charges in and about the making and keeping thereof, 


AND in caſe the ſaid annuity, or any part thereof, ſhall 
be behind and unpaid by the ſpace of forty days next after - 
either of the ſaid days of payment whereon the ſame ought 


to be paid as aforeſaid, that then and fo often as the ſame, 


or any part thereof, ſhall be fo in arrear, it ſhall and may be 


_  Jawful for the faid Jane Puella, and her aſſigns, into all 


and ſingular the premiſes charged with the ſaid annuity as 
aforeſaid, to enter, and the rents, iſſues, and profits thereof 
to receive and take, until ſhe be therewith and thereby, 


or by the perſon or perſons who ſhall be then entitled to 


the immediate poſſeſſion of the premiſes, paid and ſatisfied 
the ſame, and every part thereof, and all the arrears thereof 
incurred before, and that ſhall incur during ſuch time as 


_ the ſhall receive the rents, iſſues, and profits thereof, or be 
entitled to receive the ſame by virtue of ſuch entry to be 


made as aforeſaid, together with her coſt, charges, and ex- 


a  pences, laid out and ſuſtaineq by reaſon of the non-payment 


thereof, or any part thereof m. In wirness whereof, I 


| have hereunto ſet my hand and ſeal the day of 


Stensp, ſealed, dre. [a i Ne. I! „ 
nl here muft be three auitneſſe. M. J. 


Es 4 
* 
Pp * 


9 4 
* 
.m 


bt in the year of our Lord 7 


[$2] 


Where the will concerns only land there is no need of an executor, _ 
neither ought it to be proved in the ſpiritual court, as mentioned p. 172. 
For eſtabliſhing the ſame, and perpetuating the teſtimony thereof, it may 


be proved in chancery, as mentioned page 194, 
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oe. e d d e . 


W thereby a Willi is che and new Learn given. 


| WHEREAS I John FORT.” of Fleer et i in the city of 
London, hoſier, havę madę and guly executed my laſt will and 
teſtament in writing,” bearing date the 4th day of September 
1787, and thereby given and bequeathed. the ſum of 200l. unto 
Thomas Mun; Now, I do hereby revoke and make void the 
faid legacy of 200l, ſo given and bequeathed by my ſaid will 
unto the ſaid Thomas Mun, and do give and bequeath the ſaid 
ſum of 2001. unto James Pranks, of Cheapſide, London, haber- 


daſher; Als o, 1 do revoke and make void the two ſeverak 
legacies of 100l. apiece, given and bequeathed by my faid 


will unto Chriſtopher Ham and William Ham, and do give and 


bequeath unto the ſaid Chriſtopher Ham and William Ham, the 


ſum of 4ol. apiece, and no more: . Anp I do hereby give and 
bequeath | unto Richard Win, of 'Foſter-lane, London, cord - 


wainer, the ſum of 1201. Ax p I do ordain and declare this 
preſent writing to be a codicil to my faid will, and that the fame 

| ſhall be annexed thereto, and taken as part thereof; and do con- 
firm my aid will in every particular thereof thay i is not hereby” 


altered or revoked: In witwess whereof 1 have to this codi- 


cil ſet my hand and ſeal the 7 U 
| our Lord 7 * ee AS | 
SIGNED led, 8 3 VVV : 
2 by the ſaid. Joby | 72 


Manning, as end for a codicil 1 MANNING, US 8 
to be annexed to his laſt will 85 

and teflament, and to be talen e . 1 — 
| 727 PO in hy et» VVV 


es witneſſes, betete ities, page ven, 16 | 
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NUMBER X. 1 
A Nuxe vr ATI WII I. 


THE LAsT wiLL of Thomas Mors, late of Rue lane, in the 


5 


city of London, gentleman, deceaſed, declared by him by word 


| of mouth the 4th day of September 1785, [Here inſert the ud 


a ſpoken by the deceaſed, and conclude thus): Thoſe were the 


words ſpokes by the ſaid deceaſed Thomas Mors, in the pre- 
ſence © 


ws who have hereunto ſubſcribed our names as witneſſes | 


"thereof, ths day f 17 | 1 
| Three witneſſes. | [Seo a definition of this will p. 2619 162] 
) 
AReLease or Drsenasxer for a Legacy. See 

the Stamp on which this and the two following 
forms are to be written“, Page 64-666. 
TO ati r who theſe preſents hall come, 1 John Franls 


of Wood-ſtreet, in the city of London, fverſmith, ſend greeting. - 


Was Thomas Smith, late of Fleet-ditch, in the ſaid city 


of London, butcher, deceaſed, in and by his laſt will 1 ng 
0 


ment in writing, bearing date on or about the 4th day of Sep- 
_— 1785, did give d bequeath unto me the ſaid Jahn 
| the ſum of Gol. and the faid Thomas Smith, by his faid 
will, made and conftituted William Mun and James Dun, exe- 


tors thereof. Now zxow aLL by theſe preſents, That 1 


the faid John Franks do hereby acknowledge to have received of 
and from the ſaid William Mun and. James Dun, the ſaid ſum 
of Gol. ſo given and bequeathed to me in and by the ſaid will of 
the ſaid Thomas Smith as aforeſaid, and thereof, and of and 
from every part thereof, do fully, clearly, and abfolutely acquit, 


n The ſtamps on which thoſe diſcharges are to be written, being very 
conſiderable in price, ſome perſons 8 8 be a 

 Uhereon, left they Ghoul ſpoil their work, and thereby loſe both the ſtamp 
and their labour; wherefore to ohviate any ſcrup'e of this kind, we wu 
| obſerve, that the ſtamp need not be loſt, if the writing thereon ſhould not 
de carried into execution, it being very common for young clerks and 


writers, either through inattention, or deGciency of knowledge, to render 


| their writing ſo deſective, as that the paper or parchment becomes 
| Uſeleſs, and is thrown aſide; yet the ſtamp or duty thereon w . 
Joſt, if the uſeleſs writing is carried to nid left at the flawp- office at So- 


id to write 


merſet-place, and there oath be made that no uſe was ever rnade thereof, 


or benefit or advantage derived therefrom; as thereon « new flamp will be 
nllowed in the room of that ſpoiled; and fo when misſortunes of thie kind 


happen in the country, if the ſpoiled writing is carried to, and leſt with the 


diftributer of the flamps, and oath made before him as above-mentioned, 


dev flamp will be allowed. 


releaſe, 


3 * hs AEST... e 
. 
1 


—— 


ArrEN DIR. 


Dun, their heirs, executors, adminiſtrators and aſſigns, and alſo 
the eſtate and effects of the ſaid teſtator, and every part thereof; 


Axp in conſideration thereof, I the ſaid John Franks do, for 


myſelf, my executors, adminiſtrators, and aſſigns, remiſe and re- 


leaſe unto the ſaid William Mun and James Dun, their heirs. . 


executors, and adminiſtrators, all and all manner of action an- 


actions, cauſe and cauſes of action, ſuits; legacies, ſum and fums 
of money, judgments, executions, elaims and demands whatſo- 


ever, at law and in equity, which-againſt4he ſaid William 
Mun and James Dun, their heirs, executors, or adminiſtrators, 
or the eftare or effects of the aid teſtator, I che ſaid- John Franks 
ever had, or which I, my executors, adminiſtrators, or aſſigns, 
can or may have, claim, challenge, or demand, for or by reaſon 
or means, or on account of the ſkid ſum of Gol. ſo given an 
bequeathed to me in and by the faid laſt will and teftament of 
the ſaid Thomas Smith as aforeſaid, In wrrTwess whereof © 
the faid John Franks have hereunto' fet my hand and ſeal, the 


0 F3guces are put here ſor. the ſake of brevity, but deeds an well as 


be it, 5 writing his nam* as in the above firm; but he cannot Write 


which is. commonly made in'this ſorm dd. The party having no 6 


Aud ſignad, the nent requiſite to perſeQing: the deed is, that he deliver is_ 


abſolutely; the method wheregf is, for him to take the ſame up io 
his hand and. ag I deliver this as my act and deed,” and.thereupon de- 
liver it dowrf on the table or place from whence he took it up, or te the 
party to hot it is male, From this tradition or delivery the deed only 
takes effect, for if the date be falſe or impoſſible the delivery'aſcertsins the 
tine of it, and hereby the patty deliycring adopte the ſealing if another 


perſon and not. himſelf ſhould have ſealed it, and by a-garity of reaſon,, the 


ſigning alſo, and makes them both his own, Black. Com. 2 V. 306, The 
deed be ing thus executed in the preſence of witneſſes (who ſhould be per- 


bons difatereſted), thols ſubſcribe their names 83 ig the above form. 


4 * 


releaſe, and for ever diſcharge, the ſaid William Mun and James 


day of in the yent of our Loder) IE 
kb atbleed” a 

in the preſence of _ f JOHN. FRANKS. 28 | 

| Simon Simpſon, „ g 
Noah Moor. 8 3 


wills. 
mould be written in words at full length; and as this and the othen ſorme 


is name he may, as is uſual, make a mark witty is pen oppoſite' the rv i 7 
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A PPE NDIX.. 


NUMBER Xl. 85 


7 5cHaRrGe to Execu tors hs the Teftator 

& bequeathed the Reſidue of his Eſtate and 
fects to them, upon truſt for his Children, with 
aà benefit to the Survivors if either ſhould die 
OG: een mee to in No. 1 


1. Erie the Vi 1 and Bequef to the 7 2 : with the 
vario. Truſts. | 
2. The Truſſas power of lying the Childrex' s Share fer 
4 11 7% them to Bufmeſs, &c. | 
at Teftator left 3 Children , of whom ht living, 
and tbat the Truſlees proved bis Will, &c. | 
That one Child bath attained 21 Years of Age; and by 
the Truſlees Account the 3 Childreen baue been advan- 
ced different Sums ; and bat 10000. ” & Teftator's 

- Eftate is undiſpoſed of. 
5 That for making an equal Diviſion, the ſeveral Sums ad- 
- vanced for each Child are added to the 1ooo!. and the 
*. *wbole divided into three equal Shares, and out of each 
Ws eparate Share dedutled the ſeparate Sums advanced. 
6. 1d of Age releaſes Teftator's Eflate, and the Truſices, 
of all future Claim, except what may accrue to bim 5 
eit ber & the Las a 125 laren * under 33 a 1 


15 10 750 To 5 theſe © preſent ſhall come, Amos 

Beal, of the Saint n in the Fields, in the 
1. county of Mi reg ironmonger, ſends greeting, Wi zRE- 
4358 Charles Beal, late of the ſaid pariſh of St. Martin in the 
Fields, linen-draper, deceaſed, in and by his laſt will and 
teſtament in writing, bearing date on or about the 8th day 
of June 1985, after — thereby bequeathed divers le- 
 gacies, did give and beg . reſidue and re- 
maindor of tus plate, china, bouſebold goods, and furniture, 
and all other his goods, chattels, ſtock in trade, eſtate and 
effects, of what nature or kind ſoever, to David Evans and 
Francis Gifford, To HOLD unto them, their executors, | 
Adminiſtrators, and aſſi 8 ſpecial truſt and con · 
adence, that they the 9 d truſtees, ſurvivor of them, 


9 the executors or aminitatn, of fuck frre, Howl, 


x - 
— 
4 7 : 4 


SPSENDFELX . 249 
- as ſoon as convenient after his death, ſell and diſpoſe - 
thereof, and call in and receive all ſuck debts, ſum or lune 
of money, as ſhould be due or owing to him at the time of - 
ais death, and place the moneys ariſing by ſuch ſale or dif- 
poſal, and the moneys fo to be called in and received, 
upon government or other good and ſufficient ſecurity, in 
their own names, and in ſuch manner as they ſhould think 
proper: And ALso in truſt, that they ſhould receive the 
Intereſt and dividends thereof from time to time as the ſame 
' ſhould become payable, and pay, apply, and diſpoſe af the 
Name, or a ſufficient part thereof, for and towards the main- 
tenance, education, ſupport, and bringing up, of his ſon 
the ſaid Amos, and his daughters Hannah and Jane Beal, 
and ſuch. other child or children as he ſhould have living, 
or that his wife might be enfient with at the time of his 
death, until his ſaid children ſhould ſeverally and reſpec- 
tively attain their ſeveral and reſpective ages of 21 years; 
and when and as his ſaid children ſhould ſeverally and re- 
ſpectively attain their ſaid ages of 2 1 years; in truſt to pay, 
alſign, transfer, and convey all the ſaid reſidue of his [i 
and effects, with the intereſt, dividends, and produce there- WW 
of, as ſhould not have been applied for and towards: the = 
maintenance and education of his faid children as aforeſaid, _— 
or for putting any or either of them to buſineſs, or other- 4 
_ wiſe advancing any or either of them in life, purſyant to 
the power in his ſaid will for that purpoſe afterwards con- 
tained,” equally. unto and amongſt all his ſaid children, | 
when and as they ſhould ſeverally and reſpectively attain i 
their (aid ages of 21 years; and in caſe any or either of if 
his ſaid children ſhould happen to die before having attain- | 
ed 21 years of age, without leaving iflue of his or her body | | 
lawfully begotten z then in truſt to pay, aſſign, transfer and 
_— all the ſaid reſidue of his eſtate and effects, and the 
| intereſt, dividends, and produce thereof, or ſuch part there- 
of as ſhould remain unapplied as aforeſaid, unto ſuch of his 
| ſaid children as ſhould live to attain his, her, or their re- 
ſpective age or ages of 21 years, ſhare and ſhare alike if 
2. more than one: Ax D wHEREaAs the ſaid Charles Beal in 
and by his faid will, did authorize and empower his ſaid 
truſtees to apply the reſpeQive part or ſbare of any or either 
of his aforeſaid children, of and in the ſaid reſidue of his 
eſtate and effeQs, for putting any or either of them, his, 
her, or their, lawfal iſſue, out to buſineſs, or any ſuitable . 
employ, or for ſetting him, her, or them, up in buſineſs, or 
advancing him, her, or them, reſpectively in any employ or 
. otherwiſe, for his, her, or their, reſpective advancement in 
the world, by marrying or otherwife' howſoeverz and che 
+ ſaid teftator nominated, conſticuted, and appointed the ſaid 
fttruſtees, the ſaid David Evans and Francis Gitford, enęcu- 


* 


— 


— 
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' tors of his faid Haft will and teftament, as in and by the 
ſame, relation being thereunte had, what is herein before 


in part recited will more fully and at large appear: Anp 


wHEREas the faid teſtator died without altering or revo- 
king his ſaid will, leaving his aforeſaid three children, his 


only iſſue him ſurviving (all of whom are now living) ; and 


ſorty after his death the faid David Evans and Francis 
Sifford, proved his faid will in the precogative court of 
5 Canterbury, and took upon them the ſaid executorſhip and 
truſt. nv whereas the ſaid Amos Beal hath attained 
dis Mad age of zr years, and the {aid truſtees have made up 
| ir 2ccount of and concerning che ſaid reſiduary eſtate and 
Fffects, and all moneys received and paid by them, in pur- 
_ fanance of the ſaid truſt and executorſhip, whereby it appears 


they have advanced, paid, laid out and expended, to, for, 
and on account. of, the ſaid Amos Beal, the ſum of 400l. 


to, for, and on account of, the ſaid Hannah Beal, the ſum 


ef 3001. and to, for, and on account of, the ſaid Jane Beal, 
the ſum of 2501. and that there is now remaining in their 


hands, and on good ſecurity, as placed out by them, the 
- fum of 1000]. of and belonging to the ſaid reſiduary eſtate 


and effects of the ſaid Charles Beal: An D wurREAs for 


making a juſt and equal divifion of the ſaid ſam of 1000], 
mon the aforeſaid 3 children, purſuant to the ſaid laſt 


_ will and teſtament of the faid Charles Beal, it is agreed to 
ald the aforeſaid three ſeveral ſums of 400l. 309. and 2501 


to the ſaid ſum of 1000], which makes. the ſame 1950l. 


- and then to divide the whole into three equal ſhares, and 


deduct out of each third part what has reſpectively been 
advanced, paid, laid out, and expended, to, for, and on ac- 


Count of each child, whereby the ſhare of the ſaid Amos 
Beal therein appears to be the ſum of 250l. Now rats 
© PRESENTS WITNESS, that as well for and in conſiderati - 


on of the ſaid ſum of 400]. heretofore advanced, paid, laid 


out, and expended, to, for, and on account of the ſaid 


Amos Beat as aforefaid, and of the faid ſum of 2501. to him 
in hand paid by the ſaid David Evans and Francis Gifford, 
at or before the execution of theſe preſents, the receipt 
whereof is hereby acknowledged, he the ſaid Amos Beal 


HATH), remiſed, releafed, and for ever diſcharged, and by 


theſe preſents bor u, remiſe, releaſe, and for ever dif- 


charge the ſaid David Evans and Francis Gifford, their ex- 
ecutory 


APPENDLES an 


Poa Penne aſlbgns, ing to dead 
tate, right, titl perty, an 
whatſoever, botk at law hey equi typ 0 of him the ſaid 
Amos of, in, and to, the ſaid reſidue of the eſtate and 
effects of the f ſaid Charles Beal deceaſed, by virtue of his 
maid wilt or otherwiſe howſoever; AnD A130 of and from 
all and all manner of aQtion and ations, ſuits, bills, bonds, 
| writings, obligations, . 
counts, ſum and ſums of money, 222 executions, 
extents, quarrels, controverſies, treſpaſſes, damages and de- 
ee whatſoever, both at law and in equiey, or otherwiſe 
| Hhowſoever, which againſt the ſaid David Evans and Francis 
Gifford, or either of them, in their or either of their own 


right, ct as truſtees, or executors, conſtituted and appointed 


In and by the ſaid laſt will and teſtament of the ſaid Char- 
les Beal deceaſed, or otherwiſe, he the ſaĩd Amos Beal nom 

or ever had, ar which he, his executors, adminiſtra- 

tors or aſſi ſhall or may hereafter have, claim, challenge 

: or nad Ke a reaſon, or means, or on account there=. 
of, or for or by reaſon, or means, or on account of the ſaid 
eſtate cle x che ſai Charles Beal, or for 


or by reaſon, or megns, of any act, matter or thing, iaci- 


ee e, 8 of the world to 
dhe day of the hereof, (Save and except all ſuck 
eſtate, right, title and in "as may accrue. to him the 
Als Amos Lage Bog which he may at any time hereafter” 
5 _ or demand, of, in, or unto the ſaid 
+ ber 4 3 

„ ereof,, from, or on account 
she death of both er either of the id Hannah and 
Jane Beal, which is not intended by theſe preſents to ba 
—_ In witNess whereof the ſaid Amos Beal hath. 

to ſet his hand and Tal, Kc. Las in No. XII 


| N U MB E R XIII. 
Discna nen for Le 


Huſband and Wifey 
* 


To Akt To Bog Ada, Bow ot wiſts mir ein Ante 
Bakers of Millte-ſtreer, phide, in che city of London, cod. 


p. Where any legacy is given ton wornta who marries befare the ſame. 
is paid or delivered to her, the hui band ſhould join ia the diſcharge. 80 
likewiſe if « legacy. be given to . women during her marrizge, unleſs io 


either of hole caſes it ſhould appear clear by che will that, the buſbend-can | 


in no wiſe have any claim thereto, or 8 DOPE. —Concer-, 
vivg (hiv, fee p. 149. 157, 2158. 


weiden, 1 


Z 


253 J ͤĩ 
Wine, and Catharine his wife, ſend greeting. Warrnzas 
David Evans late of Milk-ſtreet aforeſaid, victualler, in and by 
his laſt will and teſtament in writing, bearing date on oi about 
. the 8th day of June 1785, did give and bequeath unto the ſaid 
_ Catharine, by her then game and deſcription of his couſin 
Catharine Ford, ſpinſter, the bed with a mahogany four- poſt bed- 
ſfead, bolſter and pillow, and the mahogany cheſt upon drawers, 
together with ſix hair bottom mahogany chairs, and pillow and 
claw mahogany table board, parcel of the furnicure in the room 
over the dining-room, on the two pair of ſtairs in the dwelling- 
houſe of the faid David Evans, and alſo did give and bequeath 
unto the ſaid Catharine the ſum of 100l.-and the ſaid David 
Evans nominated and appointed George Hand, and James 
Rnowel, executors of his ſaid will, who finee his death have 
duly proved the fame in the Prerogative Court of Canterbury : 
AND WHEREAS, ſince the death of the ſaid David Evans, the 
aid Catharine Ford halh intermarried with the ſaid Andrew 
Baker: Now THzsE PRESENTS WITNESS, that the faid 
Andrew Baker and Catharine his wife, do hereby acknowledge 
0 have received of and from the ſaid George Hand and James 
Knowel, the aforeſaid bed, four-poſt bedſtead, bolfter and pil- 
low, the mahogany cheſt upon drawers, the fix mahogany chairs 
and table board; and alſo the ſaid ſum of 106]. ſo given and be- 
queathed to the ſaid Catharine, in and by the ſaid laſt will and 
teſtament of the ſaid David Evans as aforeſaid; and thereof, 
and of and from every part thereof, do fully, clearly, and abſo- 
lutely, acquit, releaſe, and for ever diſcharge, the ſaid George 
Hand and James Knowel, their executors, adminiſtrators, and aſ- 
figns, and alſo the eſtate and effects of the ſaid teſtator, and every 
part thereof; Ax d, in conſideration thereof, they the ſaid An- 
drew Baker, and Catharine his wife, do for themſelves, their 
executors, adminiſtrators and aſſigns, remiſe and releaſe unto the 
| ſaid George Hand, and James Knowel, their executors and ad- 
miniſtrators, all, and all manner of action and actions, cauſe and 
uſes of action, ſuits, legacies, ſum and ſums of money, judg- 
Ts. executions, claims, and demands, whatſoever, both at 
law and in equity; which againſt the ſaid George Hand and 
James Knowel, their executors or adminiſtrators, or the eſtate or 
effects of the ſaid teſtator, they the ſaid Andrew Baker, and 
Catharine his wife, or either of them, ever had, or which they, 
their executors, adminiſtrators or aſſigns, can or may have, claim, 
 Fhallenge or demand, for, or by reaſon or means, or on account 
= 1 . 


* 


_ 


- 
_ 


of the ſaid furniture, or the ſaid ſum of tool. given and. be- 


queathed to the ſaid Catharine, in and by the ſaid laſt will and 


teſtament of the ſaid David Evans as aforeſaid. In witness 


'wheresf, the faid Andrew Baker, and Catharine his wifty haev 


hereunto ſet their hands and ſeals, &c. (as in No, XI. only bere, 
being tao perſons, to execute, there muſt be tao ſeals to the 4 
one for the huſband to. write bis name 1 and the other * 


we to write her name poſit . EY Ho 5 


NUMBER XIV. 


Revs; ASE by a new Adminifirator on ſettling with 
and receiving Goods unadminiftered from the 
old. To be written on paper or parchment 
having fix ſhillings Stamp-duty thereon. 


To aLL ro wHo theſe preſents wall come, . Ball 
of Great Ruſſel- ſtreet, Bloomſbury, in the county of Middieſex, 
gentleman (adminiftrator of his late deceaſed mother Cecilia 
Ball, to whom his deceaſed father David Ball bequeathed the 
whole of his eſtate and effects), ſends greeting. WEXEAG 
Daniel Evans, uncle of the ſaid Alexander Ball, did in the mi- 
nority of the ſaid Alexander Ball take out letters of adminiſtrati- 
on of the goods and chattels of the ſaid Cecilia Ball deceaſed, 


for the benefit of the ſaid Alexander Ball, and the other children 
of the ſaid Cecilia Ball: AND WHEREAS the faid Alexander 


Ball having attained the age of 21 years, the ſaid Daniel. Evans 
hath reſigned up his adminiſtration. ſo taken by him as aforeſaid, 
and letters of adminiſtration de boni: non, are granted to the ſaid 


Alexander Ball of the faid Cecilia Ball his mother, for himſelf 
and the benefit of his ſiſters and brother Frances, Gratia, and 


Henry Ball, children of the ſaid Cecilia Ball d:ceafed: Any. 
wHEREAS the faid Daniel Evans, and Alexander Ball, admini- 


ſtrators as aforeſaid, have now made up and adjuſted all accounts, 
matters and things, of and concerning all moneys received, paid 
and diſburſed, by the ſaid Daniel Evans as adminiſtrator as afore- 


faid, and all other the eſtate whatſoever of or belonging to the 


ſaid Cecilia Ball deceaſed, which. have been received or come 
to the hands or diſpoſition of the ſaid Daniel Evans; and upon 


adjuſting the ſaid accounts there appears to be remaining in the 
hands of the mw Daniel Evans the ſum of 2000. in money, 
| I TOS 


f 


Arni . 
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r Ar 
*id-one'bond under ibe hand and ſeal of James Kno wel of 


iu the penal ſum of 1600L with @ condition to be void upon the 


payment of 5001. on the day therein mentioned: which ſaid 


Firm 6f 20001. together with the ſaid bond and all writings _ | 


papers appertaining or belonging to the eſtate of the faid C 


Ball, the ſaid Daniel Evans hath on the day of the date hereof 


paid and delivered up to the ſaid Alexander Ball: Now xNow 
ALL by theſe preſents, that the ſaid Alexander Ball doth ac. 
knowledge to have received of and from the ſaid Daniel Evans, 
the ſaid ſum of 2008). together with the ſaid bond, and all wile 
tings and papers appertaining or belonging to the eſtate of the 
faid Cecilia Bally and thereof, and of and from every part there- 
of, doth fuily, clearly, and abſolutely acquit, releaſe, and for 
ever diſcharge the ſaid Daniel Evans, his heirs, executors, and 
_ adminiſtrators; AND in conſideration thereof, and being ſatisfi- 
ed in the premiſes, HATH remiſed, releaſed, and for ever diſ- 
Charged, and in and by theſe preſents born remiſe, releaſe, 


and for ever diſcharge the faid Daniel Evans, his hers, executors 
and adminiſtrators, of and from all reckonings, accounts, ſum 


and ſums of money, by him had and received in purſuance of 
- the ſaid adminiſtration ſo granted to Him as aforeſaid, and of 
and from all other reckonings, accounts and demands whatſo- 
ever, and all and every action and actions, cauſe and cauſes of 
action, ſuits, judgments, executions, claims and demands, both 
at law and in equity, or otherwiſe howſoever z which againſt 
the faid Daniel Evans, he the ſaid Alexander Ball now hath, or 
ever had, or which he, his execytors, or adminiſtrators, ſhall or 


may have, claim, challenge or demand, for or on account of any 


at, matter or thing whatſoever, from the beginning of the world 
to the day of the date of theſe prefents: In wir Ess where- 


of the ſaid Alexander Ball hath hereunto ſer = ne and ſeal, 


Sc. {as in No. _ 
| NUMBER XV. 


3 of ATTORNEY for 
Will, and doing other Buſ 9 for the Execu- 


? 


tor. To be written on paper or parchment, 


having ſix ſhillings Stamp- thereon. _ 


Know ALL MEN by theſe preſents, That, I Alice Beauford, | 


widow and ſole executrix named in the laſt . 


© 2 [w] — — . e * 


a Seaman's 


if 


APPENDIX aps Fa 


of Charles Beauford, mariner, late deceaſed, for divers good 
cauſes and conſiderations me hexeunto moving, n vn made, 
ordained, authorized, conſtituted and appointed, and by theſe | 
preſents Do, make, ordain, authorize, conſtitute. and appoint 
David Edwards, of Pleet-ffreet, in the city of London, taylor, 
my true and lawful attorney, for me and in my name-to appear 
before the judge or ſurrogate, conſtituted and appointed for the 
prerogative court of Canterbnry, and in my name to pray and 
obtain probate of the faid laſt will and teſtament of my ſaid de- 
| ceaſed huſband, for my uſe and benefit z and when the ſame is 
obtained, for me and in my name, or in the name of him the 


fad David Edwards, to aſk, demand, require, and receive, of 


and from any perſon or perſons, all and every ſum and» ſums of | 


money, now due and owing, or hereafter to become due and? 
owing to me as ſole executrix of the aforeſaid will or otherwiſe 
howſoever, by means or virtue thereof; and to make any ſuch 
compoſition or compoſitions with any perſon or perſons from 
whom any ſuch ſaid ſum or ſums of money is, are, or ſhall be 
due and owing to me as aforeſaid, for or concerning the ſame 
refpeRively, as he the faid David Edwards, ſhall think fit, and 
on receipt of ſuch ſaid fum or ſums of money, or any part there- 
of, to make, ſign, ſeal, and deliver proper and ſufficient acquit- 
tances, receipts, releaſes, or diſcharges therefore, in my name or 
otherwiſe, and in caſe of non-payment, any action or actions, 
ſuit or ſuits, in law or equity to commence and proſecute for 
recovery thereof, and one or more attorney or attorneys under 
him the ſaid David Edwards, for the purpoſes aforeſaid, to make, 
conſtitute, and at his pleaſure to revoke, and to do all other law- 
ful acts and things whatſoever concerning the premiſes as fully 
in every reſpect as I myſelf might or could do if perſonally pre- 
ſent, ratifying, allowing, and confirming all and whatſoever my 
faid attorney ſhall lawfully do or cauſe to be done, in or about 
the premiſes by virtue of theſe preſents: In wiTxess where- | 
of, I the faid Alice Beauford have A ſet 5 0 * and 

is Oc. [as 1 m Pos X1.} 
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